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PREFATORY NOTE 


The peculiar land tenures which' prevail in the hill 
tracts of the Kumaun Division, the old province of 
Kumauh ah,d Garhwal, have never hitherto formed the 
subject of any comprehensive and systematic description, 
ii.most valuable sketch of the local customs was com- 
piled by Mr. Pauw and forms Chapter II of his Garh- 
wal settlement report, but his account is all too brief 
and leaves many subjects almost untouched, while giving 
a detailed account of other points. It is much to be re- 
gretted that he did not expand his unequalled knowledge 
into a separate and comprehensive work on the subject. 
Beyond his sketch, a few brief paragraphs in the settle- 
ment reports of Messrs. Batten, Beckett, Eamsay and 
Goudge and a small pamphlet by Pandit Ganga Dat, 
retired Deputy Collector, are all the material available 
for a student of the subject, a subject presenting many 
'local peculiarities and full of vexed questions. 

This Manual represents an attempt to put together 
a complete and systematic account of the hill tenures, 
omitting those of the Bhabar and Tarai, which tracts 
have an entirely different system of tenures. 

The lines on which it was suggested that the work 
should proceed comprised the bringing together into a 
short Manual of the information collected at recent set- 
tlements, a collection of the more noteworthy decisions 
by the Board of Eevenue, Sir Henry Eamsay and other 
Commissioners, and a note on the rights of villagers in 
measured and unmeasured land, Nayabad grants and the 
like, with reference to the orders of Government on these 
questions. 

In a compilation of this kind, which covers rhuch 
hitherto' almost untouched ground, there will no doubt 
be some mistakes and omissions, though I have en- 
deavoured by a thorough study of all the available records 
and reports' to make it as correct and complete as possible. 

iWhere Mr. Pauw has given a fairly complete ac- 
count of a subject, as in the case of the historical intro- 
duction, his’sadari succession or gunth lands, I have 
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based my account mainly on Ins report from which quota- 
tion has been made freely, and I have directed particular 
attention to giving full treatment to subjects which he 
has left untouclied or treated with unusual briefness. 

In the TCumaun hills we have a village proprietaiy 
system somewhat like that of Madras and unlike any- 
thing which is found anywhere else in these provinces, 
and a tenancy system based on custom an,d case-law 
only, with many of its principles of recent development 
and for all its apparent simplicity with many difficult 
and disputed points which puzzle at times even couids 
of long experience in the hills. 

The districts of Knmaun being under the Scheduled 
Districts Act are administered under the Kumaun Rules • 
and all suits, civil as well as revenue, are heard by the 
ordinary district revenue staff. 

Until quite recent times Kumaun and Garhwal were 
administered by a small body of officers who were, gener- 
ally speaking, permanently attached to *the division; 
their long experience gave them a thorough knowledge 
of local conditions and their patriarchal administration 
of a naturally obedient people enabled them to settle most 
disputes offhand. 

In modern times, however, the frequent transfer of 
officers between the hills and the plains, which has been 
unfortunate for Kumaun in many ways, and the increas- 
ing sophistication of the people, combined with less sum- 
mary methods of adjudication, have altered matters con- 
siderably. Officers coming to Kumaun for the first time 
without previous knowledge of the hill districts find them- 
selves very much at sea in the novel conditions of their 
work. Associations and analogies drawn from customs 
in the plains combine with ignorance of the local pecu- 
liarities to lead them astray, and their early mistakes in 
turn are utilized by litigants to mislead their successors. 

When we find numerous conflicting rulings on dis- 
puted points delivered by successive Commissioners of the 
division, it is not surprising that lower courts frequently 
go wrong. 

There are various dubious points on which no rulings 
at all appear to exist; but so far as was possible I have 
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collected arid put together in a more or less connected 
form all the well-admitted principles of the hill tenures 
and all the leading rulings on doubtful points. 

It is most unfortunate that a good many years ago, 
in oi’der to relieve a congested record-room, nearly all the 
old files of the Commissioner’s court down to the latter 
part of Sir Henry Eamsay’s Commissionei’shiir were 
weeded out an.d destroyed. A vast amount of valuable 
material showing the crystallising of unwritten custom 
into settled case-law and containing the original exposi- 
tions of the tenures as gathered by the earlier Commis- 
sioners, men of great experience in Kumaun, hasiihiis 
been lost, and there is a great scarcity of comprehensive 
and leading judgments among the later files, due no 
doubt in many cases to the fact that older decisions had 
discussed and laid down the principles applicable to the 
particular question at issue. At the same time it is 
worth remembering that Sir Henry Eamsay, by the testi- 
mony of an old of&cial who worked under him, generally 
objected to the principle of fixed rulings on points of cus- 
tom and often refused to follow his omi previous deci- 
sions. He preferred, he said, to settle each case on its 
own merits as seemed equitable to him at the time, and 
not according to a rigid principle for all cases of the same 
class. 

The Board of Kevenue have a revisional power in 
rent and revenue cases, but it is very seldom used, while 
many points are decided on the civil side, where the Com- 
missioner is still the High Court of Kumaun. 

The result of my search for rulings has thus been 
somewhat disappointing. The entire contents of the 
Commissioner’s record-room numbering a good many 
thousand files have been gone through and selected files 
again examined in detail, hut the decisions worth noting, 
which have been finally extracted, are surprisingly few. 

Many of the important rulings of recent times have 
been collected by Pandit Lilanand Joshi, Superintend- 
ent of the Commissioner’s office, an official of great ex- 
perience, to whom I am much indebted for his active as- 
sistance and for the use of his note-books of accumulated 
materials. Several vakils and pleaders of the division 
have collected notes of rulings; but, so far as I can 
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gather, these notes include very little that is not also in 
Pandit Lilanand’s collection or in the Garhwal settle- 
ment report. 

I append a short bibliography of authorities referred 
to in the Manual, and a brief glossary of certain terms 
in use in the hills, of which some introductory definition 
seems desirable. 

Bibliography — 

(1) Official reiDorts on the Province of Kumaun, edited 

by J. H. Batten, Esq., c.S., Commissioner of 
Kumaun (Agra, 1851, and Calcutta, 1878). Its 
most important contents are Mr, Traill’s Statis- 
tical Sketch of Kumaun, Mr. Batten’s Garhwal. 
settlement report (1842), and Mr. Batten’s 
Kumaun settlement report (1848). 

(2) Mr. Beckett’s Garhwal settlement report (1866). 

(3) General Kamsay’s report on Mr, Beckett’s settle- 

ment of Kumaun G874). 

(4) Mr. Pauw’s Garhwal settlement report (1896). 

(5) Mr. Goudge’s Almora and Naini Tal (Hill Tracts) 

settlement report (1903) and his separate pargana 
reports. 

(6) Pandit Ganga Dat Upreti’s Pamphlet on the privile- 

ges and duties of landlords and cultivators in the 
Kumaun Division (Allahabad, Indian Press, 
1903). 

(7) The North-Western Provinces and Oudh Land, 

Eevenue Act, No. Ill of 1901, as extended to 
the Kumaun Division and rules and orders relat- 
. ing to the Kumaun Division (Allahabad, Gov- 

ernment Press, 1906). 
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Introductory Glossary of Terms in use in the hills 


Nfili 

or 

Piitha (GarhwSl) 


Blsi 

Jarib 


Weights, and Measures 

.. (1)A measure of capacity equal to 

two seers of grain. 

. . (2) A rueasure of land, the area in 

which two seers of wheat is 
sown, standardised by Mr. 
Traill at 12x20 yards=240 
square yards (see -Sir Henry 
Ramsay’s Kumdiin settlement 
report, paragraph 28, and Mr. 
Batten’s KumSdn report, para- 
graph 2). The nfili is the usual- 
standard of weight or area- 
anaong hillmen. 

= 20 n!ilis=4,800 square yards or prac- 

tically an acre. 

= Mr. Beckett’s chain of 20 yards with 
ten sub-divisions of 2 yards each 
the standard for rough land- 
rueasurement in the hills. Mr. 
Goudge makes the startling re- 
mark that “ the square measure 
of this chain made a, bfsi of 
4,000 square yards and the 20th 
of this is a nfili ” (paragraph 17) ■ 
and the Government resolution 
on his report accepts this state- 
ment; 

A little reflection will show that the 
square of 20 yards is 400 square 
yards and not 4,0u0. A bfsi, 
moreover, is not 4,000 square 
yards, but 4,800 square yards 
and a nfili is not l/20th of 4,000 
square yards. The bfsf and the 
jarib have no connection except 
tlnrough the nfili. 

Mr. Traill standardised the nfili (see 
“ nfili ” above) at 20 x 12 yards 
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=240 square 3 'arcls ; the jarfb re- 
presents tlio long side of the 
ndli, while six of its ten sub- 
divisions make the short side. 

I’ho chain is based on the n^ili and 
not vice versa. 

Pir.ii = A weight (usually used for grain) of 

10 nfdis or 32 seers, 

Don (Garhw^i) = A pir.ii. 

IMfina = \ n-'Ii {h lb.). 

Tenures 


Hissa or bint 
Ifissadrtr 

Shikmi or Shiknii-his- 
sadilr. 


Bhili bint 
Saulia bint 

Zamfndfir 


Asl inau74v 


Coparccnarj’^ share of a proprietor. 

Coparcenar}’’ pro])rietor. 

A joint-hissadfir with the man in 
whoso name the fatnil 3 ’’ share 
stands recorded ; the shikmi is 
usually the younger brother or 
nephew. 

Division per capita. 

Dir'ision half and half between the. 
sons of two wives. 

An agriculturist, a villager (not 
being a Brahman or a Dorn) ; the 
term has none of the connota- 
tion that it has in the plains ; it 
is oficn used with a flavour of 
contempt, “ a mere villager.” 

The chief or i)arcnt village to wliich 
the “lagas” or .subsidinr 3 ’ vil- 
lages are attached ; the “ Inga ” 
is sometimes merely an outly- 
ing portion and olTshoot of the 
“asl” village and sometimes a 
small separate village, which 
has been attached to the asl vil- 
lage and united to it for revenue 
purjiD.^cs, owing to its having 
been dependent on the latter in 
some "ivny or to its being the 
properly* of the co-.shnrcrs of the 
a?l village. The asl village and 
lagas arc held under one revenue 
engagement. 
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Dliara, 


Sanjait (zamin) 


Mao, Mnw^isa 
lionce 

Maw'iri b^^nt 


Girbi 

Girbi-naman 
DM-bliol . . 

Giintb land 


... A clan, a set of related families 
forming a division in a village, 
a faction. A village is often 
owned by two or more dharas of 
different castes. 

Undivided measured common land ; 
either common to the whole 
community (g^on sanjait) or 
common to certain famil'es or 
co-sharers only. 

. . A family. 

. . Division of sanjait land equally by 
families (irrespective of their 
proportionate shares in the vil- 
lage). 

. . Mortgage. 

. , Mortgage-deed. 

. , (1) Foreclosure. 

(2) Purchase. 

. . Land, the revenue of which has been 
assigned to a religious endow- 
ment. 


Sad^ibart . . 


Padhiln or MCdguz^ir. . 


PadL'mchAri land . . 


Mukhtdr padhdn 
Ghar padhto 


Grant of land and assignment of its 
revenue for charitable purposes 
(feeding pilgrims in particular). 

The headman of a village from 
whi'-m the i evenue engagement 
is taken and who is responsible 
for collecting and pajdng in the 
revenue of the village. 

Is land held from Government free 
of revenue by the padh-tn for the 
time being in Meu of cash re- 
muneration or of part of it for 
the performance of his duties 
(see chapter on padhiins). 

The agent of non-resident minor or 
otherwise incapable padhdn. 

In villages held wholly by khaikar 
tenants is the representative 
head khaikar who collects the 
revenue and mShkh^na and 
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makes it over to the padMn, 
and does the work of a padhSn 
generally, a “ sub-m^lguzfir 
under the sadr m>''dguziir” (Sir 
Henry Ramsay). 

Khaikar . . . . (1) An under-proprietor whose 

rights as the original occupant 
cultivator have been usurped by 
or granted to some other person 
at some former period. This is 
the “ paklca khaikar.” 

(2) An occupancy tenant (who or 
whoso predecessors never had 
any higher right). This is the 
, " kachcha kliaikar.” 

SirWn (ilsfimi) . . A tenant -at-will. Sir.i is his rent 

(also rakm). 

Pahari (in Pali Pack- The village messenger, unjfficial 
hadn pargana) Pas- chaukfdar and general servant ; 
wan (in Garhwal). he receives one ii'ili.cf grain per 

harvest from each family of the 
village. Is usually a Dom. 

Rakm .. .. Either (1) land revenue or (2) rent . 

A hissadlir or a share of land is 
spoken of as “ so niany rupees 
rakmi.” 

Bhent . . . . Irregular dues (nazr/ina) taken by 

thokdihs. padhfms or hissadrtrs 
from tenants, usually in cash. 

Kuli-bardiiish Kuli- The furnishing of coolies and sup- 
godam. plies to travellers and troops in 

accordance with ancient custom 
and the terms of the settlement 
agreement. 

Classes of land 

Tal^jon, Shera . , Permanently irrigated land. 

Panchar, Shimar . . Imperfectly irrigated land (not often 

used). 

Uprlion .. Dry terraced land (“ upland ”), first 

class (awwal) and second class 
(doyum). 

• • . . Inferior terraced land cultivated in- 

termittently. 

Katil, Khfl . . Untefraced inferior land cultivated 

intermittently. 



CHAPTEE I 
General Introduction 
(1) Historical sketch 

It is unnecessary for my purpose to go into the history of 
the hill districts prior to the British occupation. Mr. Pauw 
has given an excellent historical summary of the origins of the 
various tenures and the present land systems, and I cannot do 
better than reproduce several paragraphs of his report as an 
historical introduction to the subject. He has summarised all 
that can be found in earlier reports ; and though his remarks 
were written especially with reference to Garhwal, yet they 
are equally apjilicaJble to Almora and Naini Tal. As Mr. 

Goudge remarks on page 10 of his I'eport, ” the tenures are 
exactly the same in Almora and Eaini Tal as they are in 
Garhwal.” The various tenmes in respect of then- present 
status will be dealt with in detail in subsequent chapters, but 
this preliminary sketch is useful as giving a general idea of the 
several classes of cultivators and others who figure in these 
pages, their development and how they came to occupy their 
•present positions. 

Under the native kings the proprietary right in land was jjj.. Pauw’s- 
vested in the Sovereign and inalienable, para. 85. . 

Propriotary right under Traill writes : ‘ ‘ The paramount 

native kmga vested in i mi ^ -i-i 

the Sovereign and in- Property m the soil here rests with the 

alienable. Sovereign. This right is not only 

theoretically acknowledged by the 
subject, but its practical existence is also deducihle 
from the unrestricted power of alienation which the 

Sovereign always possessed in the land 

These tenures ” (of the occupant zamindars) ” were never 
indefeasible, and as they were derived from royal grants either 
traditional or existing, so they might be abrogated at the will 
of the Sovereign, even without allegations of default against 
the holder, and without reservation in his favour.* The pecu- 
liar nature of the country rendered the exercise of this right 
frequent in the neighbourhood of the capital. The difficulties 
of procuring supplies in the province have been alluded to. 

•"Compare Sir Scmy Ramsay’s remark (page 14 of the Kumdnn Report) 

'that tip to 1835 Mr. Traill might have transferred an entire village and 
hardly apy ope would have questioned his right to do so." 
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Individuals settling at Almora or Srinagar, under tlie auspices 
of the reigning prince, in consequence received the gift of a 
small portion of land for the establishment of their families. 
Where a provision in laud was called for to reward military 
services or to remunerate the heirs of those slain in battle, 
it was usually made at the expense of existing rights. 

i'The property in the soil is here termed that and grants 
in that conveyed a freehold in the soil as 
or grants of land, produce.” “The rents of 

these lands have at subsequent periods been almost wholly 
resumed to the rent-roll, but the property in the soil has gen- 
erally been suffered to I'emain with the heirs .of the grantee. 
It is on grants of this nature that the rights of a large body 
of the occupant landholders are founded.” 

Note — ^Tbc terms '‘thit”, ‘'thdttcan" arc wholly obsolete. 

‘‘The land in the interior seldom changed propidetors. 

The greater part of the present occup- 
“ ants there derive their claims to the soil 

solely from the prescription of long-established and undisturb- 
ed possession ; and this remark applies also to many individuals 
more particularly Brahmans, whose ancestors, having original- 
ly obtained estates on grants, not convejdng any property in 
the soil, their descendants have subsequently, by the migra- 
tion of the actual occupants, come into the full possession both 
of land and produce.” Of grants which did not convey “pro- 
perty in the soil,” but were only assignments of revenue, 
the most common were those made as remuneration for the 
fulfilment of a public office, known as Negichari, luimi'nchari, 
Jdiddd, etc., and those made for the endowment of religious 
establishments. 

It would appear from this that all cultivators of the soil, 
whether grantees or not, came to be in course of time on much 
the same footing, so long as no one obtained a grant against 
them. Mr. Traill also adds: “The occupant zam'.}ndars 
hold their estates in hereditary and transferable property.” 
iMr. Traill had better means of judging of the tenures which 
, prevailed under the Eajas than any one since his time; but 
there are two reasons for supposing that the right of culti- 
vatora in land was not transferable. .In, the first place local 
tradition ascribes the origin of the private right of transfer of 
■land to the introduction of the British rule, while again, no 
private right of transfer exists in Tehri Garhwal at the pre- 
sent day, which is' ruled by the descendants of the old Garhwal 
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Eajas, and where there is every reason to suppose that the old 
customs are preseiwed more or less intact. A sale of land in 
Tehri Garhwal even by a grantee is regarded as an assumption 
of the royal prerogative and punished accordingly^ Of course 
the right of transfer alone is referred to. As in Tehri at the 
present day, so in Garhwal under the native kings, no doubt 
transfers took place, and for a consideration ; probably, as in 
Tehri by the form of a mortgage of the transferor’s holding, 
with cultivating possession to the transferee ; a mortgage which 
was never afterwards redeemed. And it is probable that, 
under the Gurkhas, who cared for little but the revenue raised 
from the country, such transfers were regarded by the author- 
ities with indifference. Their cultivating rights are commonly 
mortgaged by khaikars in Garhwal at the present day, though 
the holdings are regarded as non-transferable — a fact which 
is not improbably a survival of the original custom of transfer 
by those in cultivating possession of land. 


"Where the land granted,” says Mr. Traill, "was al- Mr. Pauw’s 
ready held in property by others, para. 37. 
right, Khaikars. those occupant proprietors it they 

continued on the estate, sank into 
tenants of the new grantee, who, moreover, by the 


custom of the country, was permitted to take one- 
third of the estate into his own immediate culti- 


vation or sir. Of the remainder of the estate, the right of 
cultivation rested with the original occupants, who were now 
termed khaikars or occupants in distinction from thatwan or 
proprietor,” In Nagpur there are a number of villages illus- 
trative of this system, the high castes, Bartw^als, Bhandaris, 
Eawats, etc,, no doubt the more recent grantees, being the 
■proprietors of the whole village with cultivating rights in part 
only, while the Khasiya castes, no doubt the earlier occupants, 
hold the remainder of the village as khaikars of the high caste 
proprietors. It would appear that if the grantee did not at 
once exercise his right to take part of the village into his own 
immediate cultivation, he was subsequently debarred from get- 
ting a footing there at all, and remained entitled merely to his 
manorial dues. jMr. Batten derives the word khaikar from 


khana (to eat), and kar (the royal revenue), that is, he may en- 
joy the land so long as he pays the revenue. Besides the Gov- 
ernment revenue (sirti) the khaikar was called on to pay to the 
proprietor various dues known as bhent (special cash pay- 
ments), dastur (dues in kind) and pithai (an annual trifling 
cash rent). j . 
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Mr, Pauw’s 
para. 38. 


‘ The khxirnis 

The ooc-upanoy right 
Khurnis or 


■were tenants and settled on the 
estate .by the proprietors^ and by 
long-continued occupancy might come 
to be considered in the light, of 
khaikars from whom indeed they differed little except 
in the nature of the rent to which they are liable.” 
As the khurni or kaini, according to Mr. Traill, paid 
a higher rent than any other description of tenant, it was 
no doubt found convenient to allow him a hereditary right to 
cultivation, though strictly this belonged only to the 
khaikar. The land of the childless khurni would, moreover, 
natm-ally revert to the proprietor at his death, and this may 
not improbably be the reason why the khaikar, who in villages 
where the grantee forebore to take cultivating possession, in 
the beginning, now entirely excludes his heh*s, so that on a 
khaikar in such a village dying without an heir or even- col- 
lateral, his land reverted to the body of khaikars : should he 
die in a village where the proprietor holds land in cultivating 
possession, the holding passes not to the body of khaikars but to 
the proprietor. The analogy of position between khaikai's and 
khurnis would probably have been quite sufficient to establish 
this custom. Mr. Batten says regarding the khurnis : "This 
class of tenants is fast becoming merged into that of khaikars.” 
It seems doubtful whether diu-ing the period of British rule 
they were ever distinguished, as no mention is made of khur- 
nis in the oldest settlement papers ; they appear to have been 
treated exactly as khaikars, and certainly not only is no dis- 
tinction made now, but the very name is lost, and it, would be 
impossible to find out whether any given khaikar acknowledged 
for his ancestor a vassal tenant, or a reduced occupant proprie- 
tor. Sir Henry Ramsay, however, is said to have acknowledg- 
ed a distinction between pakka and kachcha khaikars, having 
reference no doubt to the under-proprietai’y and occupancy 
rights discussed in this paragraph, and in a settlement dispute 
relating to Mangaon, patti Dug in the Almora District, decided 
by Pandit Amba Dat, Deputy Collector, in a.d, 1843, the same 
technical expression ” pakka khaikar ” is used. 

Note— T ie terms “kiumi” and fkaini" are now entirely obsolete. 


Mr. Pauw’s 
para. 89. 


and’ 


” The three terms kamin, saydna, and thokddr.have the 
same meaning, kamfn being used' in the 
south of Garhwal and saydna in- the 
north, and the officers represented* by 
these names , coiTesponded to the zamfnddrs or far- 
mers of land revenue of the plains. Ttiey -.w&i's 


Katnins, saydnas 
thokdars. 



( 5 ) 


as a rule chosen from among the principal land- 
holders of the tract.” ‘‘ The influence once obtained in 
the situation,” says Mr. Traill, ‘‘generally led to its continu- 
ance in the same family, even when the individual holder was 
changed, and in some instances the kamins themselves even- 
tually succeeded in obtaining a grant of the feud under the 
usual conditions.” The thokdars again ‘‘appointed one of the 
proprietors of each village, under the designation of a padhdn, 
to levy and account directly to them for its cess.” 

The padhan was ‘‘removable at the will of the kami'n and 
Padhfos saydna.” ‘‘ The remuneration of the 

kamin and saydna consisted of a trifl- 
ing nazrdna from each wlllage,” and a portion of land rent- 
free in their own village. They also received the customary due 
from the padhans of their tract, viz., E&.2 on the marriage 
of a daughter, the leg of every goat killed and a mdna of {/hi 
and a basket of maize (mungari kandi) in the month of Sawan. 
These precise customary dues are universal throughout Grai*h- 
iwdl, from tenants to proprietors and of old from proprietors 
to padhans and padhans to thokdars, and were no doubt insist- 
ed on rather as a symbol of feudal subjection than for their in- 
trinsic value. The reason for taxing the daughter’s marriage 
and not the son’s is no doubt that on the fonner occasion the 
father receives a considerable sum of money from the bride- 
groom. The padhdn, like the thokddr, besides the customary 
dues, enjoys a portion of land rent-free in his own village, now 
known as the padhdnchdri land. Mr. Traill thus describes the 
padhan of his time : ‘ ‘ The padhan is the village ministerial 

officer entrusted with the collection of the Government demand 
and with the supervision of the police of his village. He is 
commonly one of the village appointed with the approbation 
of the other joint sharers and is removable for malversation or 
at the requisition of the majority of sharers. He collects the 
Government revenue agreeable to their several' quotas. He 
pays also the rent of his own immediate share of the estate. 
He is remunerated by fees on marriages, and a small portion 
of land set apart for the purpose. There is no hereditary claim 
or right to the situation of padhdn, but geneiully the son suc- 
ceeds without opposition, unless incapable from youth and 
want of talent, in which case the sharers are called upon to 
choose another paflhan from among tliemselves. Uncultivat- 
ed lands which may not have been subjected to division among 
the proprietors are managed by the padhan, and the rents 
yielded from their cultivation are accounted- for by him to the 
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body of proprietors, who take credit for the same in the quota 
of the Government cess to which they are respectively liable.” 

It is not clear that the thokdar in the earliest times 
actually farmed the revenue, and it seems probable that the 
amount of his collections was determined b}^ the State. The 
State assessments were not, however, made on each individual 
village, a lump sum being frequently assigned to several, and 
in such cases, no douibt, the distribution of the assessment was 
left to the thokddrs. 


Note— T he term ‘‘kamin’* has practically died out, while "sayilna” is 
used loosely as equivalent to "squire” and docs not necessarily imply that 
the man referred to is a thokddr. The thokddr has now a very different position 
to that described in this paragraph. 


Mr. Pauw’s 
para. 40. 


The liissaddri right is, as before mentioned, said to have 
been an introduction of the British rule. 

Tho hissaddri or pro- qijjg gf ]jj^nd without a private own- 
pnotary ng t. gggjgg 2;,jj^yg j^ggg repugnant to the 

earliest British administrators and as in the plains the proprie- 
tary right was confen'ed on the zaminddrs or revenue collec- 
tors, so in Garhwdl it was conferred on the occupant 
cultivators, unless some one else could show that 
a gi'ant of the land, and not merely an asssignment 
of the revenue, had been made to him. The culti- 
vators were then termed hissaddrs or co-sharers in the 


estate, and were allowed full rights of transfei' in the cultivat- 
ed land of the village. These rights were never extended to the 
waste lands as will be shown further on. In the grant of this 
proprielaiy right, hovs'ever, the thokddrs or saydnas appear to 
have frequently used their position as collectors of the land 
revenue to secure to themselves hissaddri right to which they 
were never entitled. Mr, Batten thus explains how this has 
come about : ‘‘When the thokddr of a mahdl has accepted 
the mdlguzdri patta of one or more of its mauzds owing to the 
failure in procuring a village padhdn, he has been recorded in 
the settlement misl as a kind of farmer in order to distinguish 
him from the actual proprietors of the village lands. In some 
of the poorer and less populous parganas the influential thok- 
ddrs have, during the course of .former settlements, continued 
to increase their proprietary possessions, and to obtain by silent 
usurpation a title to such acquisitions merely because no record 
whatever was at the time taken as to whether they became the 
holders of the padhdnship because they were by right entitled 
to the office or whether they became so because they have been 
elected or accepted as managers of the estate merely for the 
period of the settlement lease.” ,Wlien in such cases the thok- 
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iddr obtained the hissaddri right, the occupant proprietors sank 
into the position of khaikars in, exactly the same way as in the 
case of a new grantee under the native kings. Perhaps even 
a more frequent case of usurpation of the propidetary right 
was that of assignments of revenue gi-anted for the fulfilment 
of imblic offices, the kdnungos, negis, etc, frequently getting 
the land recorded as their own property. 

“Another kind of resident tenants, however," says Mi’. 

Traill, who rent the land which 
^&rfcuns or tenants at pi’oiirietors from absence or 

other causes are precluded from 
cultivating themselves, have no right of occupancy 
either acknowledged or prescriptive. The tenants pay 
their rent either in kiit, kind (commonly at one- 
third of the jn’oduce), or in money according to existing rates 
or engagements or to former usage. Where there is little de- 
mand for the land it is usually let for a moderate money rate, 
which tenure is termed sirtdn, that is the renter pays merely 
sirti." The term sirti meant the Government land revenue 
proper under the Pajas, the original “agricultural assessment." 
The sirtdn tenant formerly paid nothing but the land assess- 
ment and was expressly exempt from the various extra cesses 
which formed three-fourths of the public demand. These 
latter fell on the proprietor. 

“ Where there is no offer for the land by any of the resi- 
dent cultivators, the owner lets it to any of the inhabitants of 
the surrounding villages. This is termed pdekdsht cultivation 
. . . The pdekdsht cultivation is from its uncertainty ne- 

cessarily subjected to a lower rate of cess than other lands. 
The fickle disposition of such cultivators is notorious and their 
employment a speculation.” On which Colonel Gowan (Com- 
missioner of Ivumdun in 1837) has noted : “At present the 
only distinction between the sirt.dn and pdekdsht tenants is the 
duration of tenure; the sirtdn tenants being generally perman- 
ent, the pdekdsht removable at will.” The tendency has been, 
as in the case of the kaini and khaikdr, to confuse the status of 
the pdekdsht and sirtdn, much to the latter’s disadvantage.. 
Mr. Beckett (in I860) even went so far as to say the sirtdn 
“has no permanent rights whatever. He makes his own ar- 
rangements with the proprietor usually only for one crop. ’ ’ In 
the time of Mr. Traill, and even till much later, the competi- 
tion for cultivators exceeded the demand for land, and this se- 
cured the most favourable terms to all tenants-at-will, who in 
fact paid less rent than any other kind of tenant, little more 
than the actual Government revenue assessed on the land. 


Mr. Pauw’s 
para. 41. 
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Mr. Pauw’s 
para. 42. 


Neither the haliya nor the sajhi are, properly speaking, 

sub-tenants. The former cultivates as 

Other cultivators, vassal of his master, and can hardly 
Hahya and sajhi. , -j , , in- r 

be said to have a holding of his own. 
The latter exists only in the Bhabar, and his status, though 
more independent, is somewhat similar. 


The haliya w'as originally, and for some years even under 
the British rule, a slave. They are thus described in Mr. 
Mosely Smith’s report on “ Slavery in Kumdun,” dated the 
r5th February, 1836. Serfs or adscripti glebae under the 
denomination of hali, by means of whom Brahmans and other 
principal landed proprietors who are restricted by the custom 
of the country from personal labour in the fields, cultivate as 
mucii of their land as practicable, and who are invariably doms 
or outcastes, belonging wdth their children and effects to the 
lord of the soil, like the beasts or other stock on it. . . . 

Field slaves . . . are boarded and lodged by their owners 

and receive moreover a than of cloth for a dress every third 
year. On the occasions also of their marriages the master de- 
frays the wedding expenses. The purchase of slaves for agri- 
cultural and other purposes is still very common in this pro- 
vince.” Excepting that these doms are now not bound to the 
land or to any one master, this description alniost entirely 
holds good at the present day, for though the bond of slavery 
is gone, the haliya is as dependent on his master as ever. His 
emoluments have perhaps somewhat increased. He gets a 
blanket every rainy season and the suit of clothes more often, 
and at the harvest he usually receives a present of eight nAlis 
or a don of grain. He entirely tills and reaps as much land as 
one man is capable of cultivating, all instruments, etc., being 
supplied by his master and all the produce going to him. 
Jfhasiyas or Eajputs are also employed as haliyas, but almost 
•all these are simply in the position of servants. 


(2) H'ill castes 


It will be as well to supplement the foregoing account of 
the various characters who figure in the agricultural system of 
the hills by a brief note on hill castes in general and a short 
description or sketch of a hill village and its organization, wdtli 
special reference to certain points cognate to the subject of 
this Manual. 

K mention of the caste system is necessary -for an under- 
standing of some points of custom relating to succession, adop- 
tion and the like, which will be discussed in the chapters on 
hissaddrs and khaika;’s. Leaving aside the Bhotias whose 
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agricultural holding is a negligible quantity, and the few scat- 
tered Muhammadans and banias who are nearly all shopkeep- 
ers or dwellers in towns, the population of the hill districts 
may be divided into (a) Hindus of four main classes and (b) 
doms of aboriginal non- Aryan blood. 

The Hindus, who are known as “ biths ” in contradis- 
tinction to the doms, may be broadly divided into Brahmans, 
Rajputs (Chhattris), Khas-Brahmans and Khasiyas or Khas- 
Rdjpiits, As distinguished from the higher classes of Brah- 
mans and Rajputs, the Kliasiyas do not generally wear the 
sacred thread, though they are gradually assuming it, and are 
really of Sudra or mixed origin; they call themselves Raj- 
pdts. The Klias-Brahmans wear the sacred thread, but are 
generally of doubtfully pure origin ; some of them are the 
offspring, or descended from the offspring, of a Brahman 
father and a Rajput or Kliasiya woman. In Garhwdl these 
four classes, of whom the Khasiyas are the most numerous, 
supply more than 95 per cent, of the total number of hissadars 
and khaikars. 

In Almora Mr. Goudge says, the majority of the people 
are Khas-Rdjpiits, a blending of pure Ai-yan with some abori- 
ginal hill stock. A few Rdjput castes are later arrivals and 
their blood is purer and of the inferior Brah- 
mans he remarks : ‘ ‘ Such Brahmans are distinguished from 

their higher caste-fellows as ‘halbdnewale,’ i.e. cultivators, 
or Pitaliya Brahmans, from the custom they had of wearing 
the bracelet of brass instead of the triple thread. High caste 
Brahmans are mainly confined to Joshis, Tiwarls, Pants, 
Upretis and Pdndes.” 

The only rigid line that is in these days strictly drawn 
and never transgressed is between these Hindu castes and the 
doms. These latter aboriginals hold a very little land here 
and there, but, generally speaking, they form a class of menial 
servants and workers in metal, leather and wood. They have, 
as Mr. Pauw remarks, hardly emerged from their former state 
of slavery and may be dismissed frcm fm-ther consideration 
as a special class so far as this Manual is concerned. Subject 
to a few modifications and relaxations by local custom, the 
'Mitdkshara law prevails among all the Hindu castes of the 
division,. For fm-ther particulars of these hill castes reference 
may foe made to sections 13 to 15 of Mr. Pauw’s report. 

Before quitting the subject, however, mention should be 
made of the Naiks, a caste holding several villages in the 
'Almora District and one or two in Naini Tal and GarhwaL 

a' 
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They are Hindus belonging to none of the abot’enaentioned 
four classes and they can neither intermarry nor eat and 
drink with any of the other Hindu castes. Their fetnale 
children are invariably brought up to the trade of prostitution 
and are sent to the plains to follow their trade as soon as they 
are old enough, returning to their villages in later life. Their 
family customs regarding property and succession are not un- 
naturally somewhat obsciu'e and lax. 

(3) A hill village 

The typical hill village is of a fairly regular type, though 
local circumstances and the variations of the climate interfere 
with its normal character to some extent in the widely differ- 
ing tracts that are found between the Bhdbar and the snows. 

The hills consist of a seemingly endless series of ridges 
and valleys, each ridge or spm* leading up to another in a tor- 
tuous chain and each valley a stream-bed leading down into a 
larger valley. 

We may take as typical a valley with easy sloping sides 
with a good stream running down its main bed fed to some ex- 
tent by smaller streams and springs from the little ravines 
that score the hillsides. 

The upper parts of the ridges that bound the valley are 
clothed with forest ; on the lower hillsides lie a chain of vil- 
lages with their cultivation interspersed with patches of bush, 
jungle or inferior forest where the land is too steep or too poor 
for cultivation or where an unusual distance intervenes 
between one village and the next. 

Each village usually comprises a strip of the hillside of 
more or less width and running from the stream at the bottom 
of the valley up to the top of the ridge, where it meets the 
boundary of some village in the valley beyond the ridge. From 
the villages that lie in the same valley on either side of it it 
is divided by some natural boundary, such as a torrent bed or 
a spur of the hill. 

These boundaries enclose much unmeasured forest and 
gi-azing land, the propertv of Govern- 
BtS® as the cultivated lands 

which are the actual property of the 
villagers and on which they pay land revenue. They are the 
^'assi sal” or "san assi” boundaries of the village, so called 
frorn Mr. Traill’s general measurement and fixing of bounda- 
ries for the whole province in a.d. 1822 or 1880 Sattibat. 
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These boundaiies convey jio proprietary right of any kind 
to the villagers over the unmeasured land which they enclose, 
but they represent the areas in which by custom or user the 
village has its special grazing gr*ounds and its separate water- 
supply and gets its timber, if there is sufficient forest to 
supply this last. 

Our typical village lies between 3,000 and 6,000 feet in 
elevation; this represents the commonest elevation and the 
best land in the hills (c/. Mr. Goudge’s Almora Settlement 
Eeport, pages 12 and 13). 

The village itself lies in the middle of the cultivation part 
way up the hillside and consists of 
T ovilagesite. more or less regular short rows of stone- 

walled and slate-roofed houses, generally two-storeyed, with a 
few isolated houses near by. The average village is small and 
only contains fifteen or twentj' houses. The better class of 
houses mentioned above belong to the Hindus of the village ; 
and the latter generally constitute the hissadari and khaikari 
element in the village. 

At some distance away are the doms’ quarters (domdna), 
generally houses of an inferior type, though sometimes similar 
to those of the Hindus. 

The doms are usually servants or ploughmen, or else 
workers in leather, metal, stone, wood, etc. ; sometimes they 
have a little land to cultivate as sh’tans, and occasionally they 
ure regular cultivating tenants-at-wilL 

Where a jnan is a sirtaii tenant with a proper holding he 
either builds himself a house of sorts on or near his land, or 
else he is given by his landlord an old empty house to occupy 
or a ruined building to repair. 

iMr. Pauw has described the houses of a hill village in 
paragraph 16 of his report. 

The cultivation 


The main stream in the bed of the valley is usually the 

, . , only water which suffices for any irriga- 

tod. ^ 

rosS'the stream some way up the valley, and the water is led 
along the hillside in a gravitation channel (giil) so as to irrigate 
a few of the lowest terraces of cultivation. This gdl probably 
operates one or two water mills (gharat) in its course, though 
'these •mills, which grind most of the grain in the hills, often 
have a separate short gdl in the bed of the stream. 
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The amount of irrigated land in the village depends on the 
character of the valley; many valleys in Almora with broad 
easy slopes or fiats of land along their streams have large areas 
of fine irrigated land, but such spots are very rarely found in 
Garhwal. 

The hrigated area is nearly 8 per cent, of the total cultiva- 
tion in Almora, while in Garhwal it is only about 3 per cent.; 
in Naini Tal it is about 6^- per cent. 

Irrigated land is called “taldon” or “shera,” “Shimdr” 
in which rice only is inigated from a spring on the spot without 
any giil, and “panchar” where only wheat is m’igated, are 
names sometimes used of special varieties of irrigated land. 
Taldon or shera is irrigated the whole year and is regularly 
double-cropped. 

If the stream at the bottom of our village is one with a 
broad bed, there are px'obably some strips of land lying in the 
bed or along the side of it practically level with the stream ; 
such strips have a precarious existence and are often ston}^ and 
sandy, but sometimes fonn valuable though fluctuating culti- 
vation. 


This is known as bagar land and causes many disputes 
when it is washed away and then re- 
Bagar Ian . appears, and after Ijfing waste for some 

time is taken up by some one other than the previous occupant 
of it. 

Disputes about water are common, since many small 
^ ^ . streams do not supply nearly enough 

water for the wants of all the villages 
that would hke to utilize it. Such disputes are easy 
to settle in principle, but troublesome in practice. 
A village that has been irrigating from a stream 
from former times clearly has a prior claim to the 
water against another village higher up the stream, 
‘which has hitherto had no inigation and which subsequently 
starts an irrigation channel and cuts off the water from the 
village below. The difficulties arise when both villages have 
had irrigation for a long time and the upper village takes to 
using more than its old share of the water, or the supply of 
water decreases temporarily or permanently. Again, villages 
on opposite sides of a stream and both taking water from about 
the sarne place will be found constantly quarrelling about their 
respective supplies. There is no permanent means of measur- 
ing the water-supply or of enforcing a fixed division, and so, 
though a local inspection by the court often results in a settle- 
ment for the time being, such quaiTels break out again and 
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again. Disputes about water rights are settled by civil suit, 
though application for permission to make new channel in un- 
measured Government land is usually first made to the Deputy 
Commissioner and summary enquiiy as to existing rights and 
possible objections made before permission is granted. This 
does not debar any person whose rights of user, etc. are affect- 
ed from taking action in the courts to restrain the other party 
from infringing such rights. 

Disputes regarding the leading of water channels through 
land belonging to some person other than the owner of the 
channel are, of course, simple questions either of agreements 
on the subject made between the parties or, failing such agree- 
ment, of the law of easements. 

As regards water-mills and irrigation channels, Sir Henry 
Damsay laid down the general principle that the latter must 
always have the preference where there is an inadequate water- 
supply for both, but I have found no case in which this has 
been concretely applied ; he doubtless carried it out in the sum- 
mary orders, which he frequently passed on the spot and en- 
forced without further procedure. The subject of water-mills 
is dealt separately \\nth in a later section. 

Above the irrigated land and around the village rise the 
teixaces of upraon land (diy “upland”). 
Upraon an . While ordinary irrigated land gives its 

regular two crops a year, upraon land gives three crops in two 
years, two kharifs and one rabi. The regular standard rota- 
tion throughout the hills for upraon is (1) rice ( or jhungara), 
(2) wheat (or barley), (3) raandua, (4) fallow, recommencing 
again in the following kharif. Ordinary dry land is thus all 
under cultivation every year in the kharif and half of it fallow 
for the rabi, the other half bearing wheat or barley. For this 
purpose a village is divided into two sArs or divisions in which 
similar stages of the rotation come in alternate years. 

This is important to remember in suits for mesne profits, 
since a plaintiff will often claim for a 
Mesne profits. whole area of his hold-' 

ing or for the value of wheat followed by rice, and such claims 
should always be regarded with suspicion. 

It may be mentioned here that a fair rough standard of 
mesne profits in an average village on ordinary dry land is one 
rupee a ndli per annum taking all crops together ; for irrigated 
land two rupees or even more is fair; and for inferior land 
'(ijrdn and katil, etc.) in years when it is cultivated eight annas 
or thereabouts. 
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(These rates may be compared with the soil units adopted 
at settlement; see Mr. Goudge’s report, page 15, also page 20 
and Mr. Pauw’s page 93.) 

Beyond the regularly cultivated dry land lies the zone of 
interior land winch is cultivated inter- 
infLiior land. uiittently, a crop or two is taken off it 

and it is then left fallow (hanjara) for two or three years, dur- 
ing which time bushes and shrubs grow over it, and it appears 
to a casual observer to be land that has been abandoned and 
has gone out of cultivation altogether. Such land when ten’ac- 
ed IS “ijrdn,” when merely a natural sloping hillside, it is 
katil (or khil). Land that has really fallen out of cultivation 
is wairan. 

But apart from the measured and assessed (or assessable) 
land recorded at settlement in the names of the villagers, 
there is, wherever cultivation has not reached its practicable 
limits within the village boundaries, a continual and more or 
less gradual expansion of the cultivation into the adjoining un- 
measured Government land. Provided that this extension is 
in continuation of old cultivation and does not involve the 
destruction of trees it is recognized as a customary right of 
the villagers and Government does not interfere with anyone 
making it. The villagers themselves, however, often quarrel 
over such extensions when they considei the available gi-azing 
land is getting too limited or when the extensions interfere 
with rights of way, access to water or the supply of water or the 
like. 


All the land in or near a village is divided by traditional 
usage into blocks or divisions, known as thoks, each having 
a local name; their boundaries are ravines or ridges, or simple 
breaks in the continuity of cultivation, etc. 

'When unmeasured land is broken up for cultivation in a 
separate thok, apart from the old cultivation such a clearing 
is called naydbdd (or naya~dhdd) the nautor of the plains, it 
required special sanction, unlike the more extension of old 
cultivation ; all such extensions are dealt with in a later section. 

Very often a village having outgrown the 'hinits of con- 
venience for cultivation from one centre, or having taken up 
some land at a distance from its old blocks of cultivation will 
be found to have one or more lagas or dahlili mauzas (offshoots 
or daughter villages), which reproduce the parent village in 
miniature around a separate site, and are combined with it in 
one revenue mahal ; the degree of attachment or separation 
obtaining between the asl village and its lagas varies, however, 
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in different cases, and a laga must not always be considered 
as merely a part or an outlying colony of the asl village. Re- 
ferences to this will be found in dealing with pacific questions 
in later chapters. 

The people of the village have been desci’ibed to some ex- 
tent already in the historical extract quoted and in speaking of 
castes. It need only be said that the typical village has its 
thokddr (often residing in another village) who may or may 
not own a share in the village, but who generally receives cer- 
tain thokdari dues from it. It contains a number of proprie- 
tors (hissaddrs) and of proprietary families comprising two or 
more brothers or near relatives holding a joint share and often 
living together as a joint Hindu family ; the head of one house 
is the padhdn or malguzdr, the village headman, who collects 
the revenue and resemfbles the lambarddr of the plains. The 
hissaddn' body often consists of a number of families all of 
one caste and all more or less inter-related, descended from 
one or two original founders of the wllage ,* sometimes it con- 
sists of two sets of families or clans of different castes. 

The khaikars contribute a fm'ther quota of families, also 
sometimes all or most of them inter-related, though generally 
not connected with the hissadavi families (cf. the historical 
sketch on the origin of these classes). 

There may be a few sirtans apart from the servant class 
of doms, but often the typical village has no regular sirtdn cul- 
tivators. 

The “’ploughman” or "servant” and the "artificer” doms 
complete the population. 

The figure, so familiar in the plains, of the village bania 
is lacking altogether in our hill village. A well-to-do cultivator 
will sometimes put out some money at interest, mainly with 
acquaintances who want temporary accommodation ; but the 
professional money-lending class is conspicuous by its absence. 
May it always remain so ! 

Each man either gi’ows his own grain or, if he is a dom, 
is fed by his employer or employers or gets his wage in grain, 
and so the grain dealer is equally missing from the hill vil- 
lages. The little bazars where he is to be found are few and 
far between, and even there he is most often only an ordinary 
villager, a Brahman or a Khasiya. 

(4) 'Settlement records 

Before proceeding to deal with specific tenures, a brief ac- 
count o£ the village land records is necessary. * > 
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Mr. Pauw’s 
page 14. 


Except in the cadastrally-sui’veyed portions of the Garh< 
wAl District, there is nothing in the shape of annual village 
records prepared in the hills. A set of village papers is pre- 
pared at settlement and remains the basis of administration 
and the sole record-of-rights and tenures until the next revi- 
sion of settlement, supplemented only by the record of muta- 
tions effected dming the cmrency of settlement. 

The prevailing system of tenures, in which the varying 
tenant rents and the complicated systems of a changing ten- 
antry found in the plains have no x^lace, and the absence of 
tenancy legislation renders this system quite adequate for all 
practical purposes. The vast majority of the land is held by 
cultivating proprietors, or by permanent khaikars with 
fixed and unvarying rents, and for these a permanent record- 
of-rights and holdings is all that is needed. Settlements in 
the hills are based on assumed land values and not on tenant 
rents which do not exist to furnish any standard. The ex- 
pense, moreover, of maintaining annual records for the enor- 
mous number of minute fields which make up. a hill village 
would be prohibitive and quite disproportionate to the small 
amount of advantage to be gained from having such records. 
There were over 28 lakhs of fields surveyed and recorded in 
the Garhwdl settlement of Mr. Pauw, of an average area of 
about one-tenth of an acre each, and this total does not include 
two parganas and parts of others which were not siu'veyed. 
’In the surveyed tracts the areas held by cultivating proprietor 
and kliaikars amounted at the last settlement to 15/16 of the 
iwhole assessable area ; and of the small amount held by sirtdns 
some is not held in the shape of real tenant holdings, but 
is held for instance by khaikars, whose holdings are too 
small for them, or in small plots by ploughmen or by artificer 
doms who cultivate a little land in addition to their regular 
vocation. Accordingly even in Garhwdl all we have beyond 
the settlement records is a quinquennial rewsion of the map 
and hhasra, which deals not with holdings or tenants, but with 
alterations in fields and extensions of cultiyation, each pat- 
wari’s circle being divided into five sub-circles which are gone 
over in turn in a cycle of five years. It is accordingly a negli- 
gible quantity so far as rights and holdings are concerned.* 

The permanent settlement records are the same for all the 
hill districts though the details recorded have differed slightly 


•This revision has been altered under recent orders (March 1907), and 
now only deals with extensions of cultivation for which a khasra and addi- 
tions to the map are made. 
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at different settlements and differ a little in diHerent districts 
ie.g., as to the classification of land). 

The original and most important record is the phdnt (or 
fard phant) an abstract village record-of- 
rights and revenue-roll which was first 
introduced into use throughout the division by Mr. Batten some 
CO years ago. It is usually in the form of a lengthy sheet or 
roll of hill paper. The heading shows an abstract of the land 
revenue, cesses, and rates payable by the village, and also the 
thokdari and mdlguzari dues (if any). 

Following the heading in Part I, showing the name of the 
malguzar and his mukhtdr, if he has one, and the names of 
the hissadars in their various shares and joint shares with the 
area of the share, revenue, cesses, rates, and dues payable on 
ir with their totals, the last entry being the common gaon 
sanjait assessed to revenue (parat bhitar) where it exists. After 
the totals of these revenue paying lands come the unassessed 
mdlguzari land (if any), the sanjart land unassessed to revenue 
(gaon sanjait parat bdhik) and in Garhwal the measured and 
surveyed land entered in the name of Government (“hissadar 
sarkdr, Kaisar-i-Idind”). This last entry is not found in 
Almora and rarely in Naini Tdl, and refers mainly to old cul- 
tivation found abandoned at the last settlement and so struck 
off the assessed area or to surveyed culturable plots lying 
among the cultivation. The total of the village area of 
measured and surveyed land closes Part I of the phdnt. 

Part II gives the khaikaii land (already included in the 
hissaddri totals of Part T) . It shows for each holding the hissa- 
ddrs’ names, the number of the hissaddri holding which in- 
cludes the land, the names, parentage, etc., of the khaikars, 
the areas of their holdings, the revenue phcs mdlikdna payable 
on each holding, the cesses, rates, and dues payable, and the 
total payable. 

The ghar-padhan is also shown iu'khaikari villages where 
such a post exists. 

The muntaTcliih gives each separate share (or khdta) in 
detail of fields with their area, classification of soil and the 
thok they are situated in. It also shows the hissadars of each 
khdta and' the khaikat or’ sirtdn, if any, of each number. 
There are columns for the rents of these latter tenants in 
Garhwdl but they were often left blank. 

The Ithasra is the original measm’ement record of fields by 
serial number as surveyed, giving their area, thok, hissaddr, 
and tenant classification, and crop and area of crop at time of 

5 
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settlement. It is of little use during the currenc}^ of settle- 
ment and is seldom referred to. 

The tehriz is the abstract of the muntakhib, giving the 
totals for each khata or block of numbers. 

It was not prepared in the last Garhwal Settlement 
except for one pargana and is somewhat superfluous. The 
slhkmi fard (where it exists) shows in detail the interests in 
]cint holdings. 

j The village map or shajra needs no 

particular deso'iption. 

In the cadastrally-surveyed portions of the division the 
maps haA^^e been printed on cloth and are faizly accurate ; in 
the remaining portions they are on tracing-cloth or even on hill 
pajjer and of A'eiy inferior accuracy ; the older majzs such as 
tliose of Mr. Beckett’s survey are often so much out of date 
that the fields cannot be identified on them. 

The records briefly described above have not at all been 
prepared at each settlement in all the 
Tiw rezor Js m genera’. districts. 

Whether newly-prepared at the latest revision of settle- 
ment or not, however, the}’’ will be found with unimportant 
variations to be of the nature described. 

Where the existing records were all prepared afresh at 
the recent settlements they present little difficulty. 

For the greater part of Garhwal at the last settlement 
entirely new maps, khasras, phants, and muntakhibs were 
made out ; the tehriz was only made out for a small area as it 
is really a superfluous record. 

For these areas the records arc adequate. For the re- 
mainder of the district, however, no new sui'vey was made. 
A rough calculation was made of the extension of the cultivat- 
ed area, and the revenue was re-assessed on this basis in a 
somewhat haphazard wa 5 ^ There is thus no record or measure- 
ment of the cultivated area and the actual holdings and shares 
of these tracts other than that of Mr. Beckett’s settlement of 
over 40 years ago. Only a new phaut with a rough re-distri- 
bution of the revenue was made out in the last settlement. It 
is thus difficult to ascertain the actual facts of the extent of 
shares and holdings, the date of extensions of cultiA^ation, and 
other facts relating to tenures in these tracts. In Almora the 
recoi’ds of Mr. Beckett’s settlement of some 35 years ago were 
in Mr. Goudge’s settlement allowed to stand for all the culti- 
vation recorded in them, but all extensions of cultivation and 
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all uaj^bdd lands were surveyed and complete measurement 
records framed for them. These records form a land of sup- 
plement to the papers of the previous settlement. These lands 
were plotted into the old maps. The phants were, however, 
entirely re-written and brought up to date by the entry of the 
names of the existing liissadars and khaikars for the old culti- 
vation and the addition of the newly measured areas th their 
hissadars and khaikars and their proportionate increase of 
revenue. As, however, the names thus brought up to date by 
mutation in the phants were not similarly corrected in the old 
measm-ement records (muntakhib, etc.), and as moreover the 
entry of interest in new cultivation in the phant was not made 
on. .quite the same principle of abstraction as the entries carried 
on from Mr. Beckett’s settlement, some confusion and difficul- 
ty is inevitable in dealing with the mixed holdings of new and 
old cultivation and tracing them through all the records. 


In Naini Tal a complete new survey was made and an 
entirely new set of records compiled. 

It will thus be seen that in a considerable proportion of 
the hills a com-t which sets out to deal with questions regarding 
the precise interest held by a man in his village or the actual 
area and specific fields he owns often has a somewhat compli- 
cated task to deal with. Even in the resmweyed tracts there is 
some difficulty in identifying the numbers allotted in the new 
Simmy with the very different record of the same land in the 
old maps and records, owing both to radical changes in the 
fields themselves, and also sometimes to the inaccm-acy of the 
old maps. It often happens, for instance in G-arhwal, that a 
man sold land or a share amounting to, say, 50 nalis about 
the year 1890 ; the purchaser waited till settlement to get his 
name recorded and then found that he had got 70 or 80 nalis 
under the new suiwey, when the numbers representing the 
land purchased were identified. 


Apart from the question of difficulties in interpreting the 
settlement records, there is the question of the reliability and 
accuracy of the entries. 


In this connection the settlement parcha requires men- 
EeiiabUifcy of the re- tion. At the time of the preparation o’ J 
°°The • ch khasra and simultaneously with it, 

® "■ slips were written up giving for each 

man, whose name appeared in the khanapuri of the khasra, 
a list of the fields which were entered in his name, 
sc that he could check them. These slips were the settlement 
parchas. ; 
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Later on a Settlement comi went round for attestation of 
, . , the record (mukabala) and heard any oh- 

Frequency of mistakes. 

disputes regarding them. Owing, however, to venahty, care- 
lessness or ignorance on the part of the amins, who made the 
original entries, and the lack of intelligence and of caution on 
the part of the villagers, a great many wrong entries remained 
uncorrected, in very many cases the villagers concerned never 
discovered that the entries were wrong for years afterwards. 
These mistakes are most common in the older records, such 
as those of Mr. Beckett’s settlement which still hold good for 
all the old cultivation in Alrnora, and they consist most fre- 
quently of the entry of specific fields in the names of the wrong 
hissadar or khaikars, though thex'e are a good number of mis- 
takes due to the mistaken entry of the names of certain men 
as co-sharers in joint shares. 

One village in Ghaugarkha- came to my notice in the 
com’se of my work in Alrnora, where the amin either out of 
spite or for some dishonest reason had made wrong entries for 
nearly all the land of the village, and these entries had all 
passed into the attested records. 'Thus nearly all the fields 
in /I’s possession were shown as J3’.s and C’s fields; B's fields 
were shown as in C’s and D’s possession, and so on. Thu'ty 
years later the wllagers were still occupied in getting the mis- 
takes corrected, by suit or otherwise, as they came to light. 
They were litigating more out of sheer perplexity than from a 
desire to wrongfully appropriate one another’s land. It is, 
therefore, necessary to enter a caution against giving the set- 
tlement records in the hills anj' such weight of presumption 
as attaches to the regularly-revised and checked village papers 
in the plains. In the case of the latter papers the much great- 
er familiarity of the people with their annual records and the 
greater caution taught by experience is a further safeguard 
against error. 'The entries must, of course, be given a privia 
facie presumption of correctness, and it is for the party con- 
testing their accuracy to give proof of their inaccuracy, but 
they cannot be allowed to carry such weight as is sometimes 
given them by officers accustomed to the much greater authori- 
ty which attaches to similar records in the plains. 

Eeliance on them must be tempered with reasonable 
caution, once a fair case against them is shown to exist. As 
'Mr. D. T. Eoberts, Commissioner, remarked in a liumaiin 
appeal, “settlement entries are only presumptive evidence and 
may be, and often are, incoiTect.” 
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The settlement records of each village, besides those deal- 
ing with the details of measurement, re- 
settlement re- proprietary and other inter- 

ests, comprise the settlement agreement 
tila’ar-ndma) and certain memoranda relating to village cus- 
toms, etc. These last have varied at different settlements and in 
different districts. As these papers are of considerable import- 
ance and interest with regard to various points of custom and 
tenure, I append* translations in full of specimen copies from 
the settlements of Mr. Beckett (Almora), Mr. Pauw (Garh- 
wal), and Mr. Goudge fAlmora and Naini Tal). They carry 
considerable weight as authoritative statements of the ascer- 
tained village customs and local conditions. 

(5) General notes on suits regarding land 

Before closing this chapter it may be as well to add a few 
words on the courts in Bumdiin and their work in rent, reve- 
nue and civil suits and matters, as defined in the Kumdfin 
Buies w'ith reference to questions relating to land. 

Assistant Collectors coming from the plains with* no ex- 
perience of civil work are often puzzled over the distinctions 
between civil and rent work and liable to certain common 
errors, which are particularly likely ^to arise in the case of 
courts holding the unusual position of being at once revenue 
and civil courts. A reference to a few of these points may 
obviate some of the mistakes which I have found to occur very 
commonly. 

Eule 30 of the Kumdun Eules specifies all suits which can 
be heard as rent suits in Kumdun. No other suits are rent 
suits and no suit coming under the definition of rule 30 can 
be tried as a civil suit (see rule 01). Thus a suit by a hissadar 
to eject a khdfkdr is a rent suit under rule 30(3), since a khai- 
kdr ranks as a tenant. But a suit by a hissaddr against a khdl- 
kdr or heirs of a khdi'kdr for a declaratory decree that certain 
land has lapsed to the hissaddr’s possession and become khud- 
kdshl is a civil suit under section 42 of the Specific Relief Act. 

Similarly, if a hissaddr claims that a pretended khdikdr (or 
the heir of a khdikdr) has ousted him from land, which had 
been in his khudkdsht possession, and sues for a declaratory 
decree with consequential relief in the shape of recovery of 
possession, this is also a civil suit under the Specific Relief 
Act, since the plaintiff is suing the defendant as a trespasser 
and not as a tenant. 


^Appendix to thiE chapter. 
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'A kliaikdr suing liis liissaddr to recover possession of land 
must sue under the Kumaiin Eules, section 30(7). A kbaikar 
wlio hasi lost possession of his land to his landlord for more 
than six months cannot recover his land (Ivumaun Eules, 
Schedule A-2) ; see, however, the chapter on khaikars and 
their position as regards such suits. 

Suits between two khaikars about land ai’e, of course, c’.vil 
suits, but if a hissadar puts another Idiaikar into possession of 
or>e khalkur’s land, the latter can sue them both under section 
30(7) since the khai'kar co-defendant was only an agent of the 
landlord’s for ejectment. 

A khaiktlr cannot sue his hissadar under section 9 of the 
Specific Eelief Act since this would entail a civil court’s hear- 
ing a suit described in rule 30. 

A sktiin cannot sue to recover possession when ejected 
(see chaiiter on sirtdns for rulings). 

A civil coui’t cannot entertain a suit to enforce a coiTec- 
tion of the Eevenue Eecords (Settlement Papers); see many 
rulings t)f the Allahabad and other High Courts, Allahabad, 
AVIII, 270, for instance. Nor is there any provision for a 
rent or revenue suit for this purpose. The proper procedure 
IS for the aggrieved party to obtain a decree declaratory of his 
title or right, and then to ajiply on the basis of this decree to 
the revenue court for entry of the said right or title by muta- 
tion. It is still quite common in Ivumaun to find suits en- 
tertained and decrees passed “to have A B's name expunged 
from the records for such and such land and the plaintiff’s 
name entered in his place.’’ Such suits, cannot lie. The 
plaint should be amended. 

The proviso to section 42-, Specific Eelief Act, is a frequent 
stumbling-block, and I have seen many suits for declaratory 
ttecrees admitted and such decrees passed, when such a suit or 
decree was clearly barred by this proviso. 

Suits for declaratory decrees with consequential relief are 
often admitted either on a ten-mpee coui’t-fee stamp (as for a 
declaratory decree onhd without valuation of the relief, or on 
a valuation according to the revenue payable on the land. In 
such cases the valuation for court-fee purposes has to be fixed 
by the plaintiff, under section 7(H0(c) of the Court Pees Act. 

There is also endless confusion caused by an ignoring of 
the terras of section 9 of the Specific Eelief Act and failine to 
distinguish between such a summai’y suit and a regular suit 
for recovery of possession based upon an alleged title. 
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Orders issued from the Commissioner’s court several years 
ego drawing attention to this point and requiring that in all 
cases of possible doubt the plaintilf should be called on to 
amend his plaint by an addition to show whether he wished 
to sue under section 9 or on the basis of title But cases con- 
stantty come up in appeal in which it is almost impossible to 
tell whether (a) the plaintiff was suing or (b), the lower court 
was trying fhe case as a summary suit or otherwise. The two 
classes of suits are radically different. 

A suit under section 9 of the Specific Relief Act must be 
brought within six months of the ouster which forms the cause 
of aclion ; the plaint only bears half the court fees of a regular 
suit for possession and a decree in such a suit is non-appeal- 
able. The only issue for decision is whether the plaintiff (not 
being a tenant suing his landlord) has or has not been ousted 
from possession, otherwise than in due course of law, within 
SIX months before the date of institution of the suit. No ques- 
tion of title can be raised or considered in such a suit, and it 
is no reply to the suit to plead that the defendant was cle jure 
entitled to the land and had previously been evicted by the 
plaintiff without any show of title. The decree in such a suit 
has no effect on any question of title and merely throws the 
burden of suing for title on the party who fails in the summary 
suit. 


A regular suit for recovery of possession on the basis of 
title has a limitation period of twelve years (article 142, sche- 
dule n. Act 'XV of 1877) ; the plaint must bearTnll court-fee 
stamps under section 7(V) of the Court Fees Act and the 
decision turns on the question of title and not of ousting, and is 
appealable. 

A word may finally bo added regarding the form of the 
decree in a suit by a reversioner against a Hindu widow or 
other person holding a life interest in property who has alienat- 
ed it by sale or mortgage or otherwise. Such suits are com- 
mon in Kumdi'in and it has been a common practice to gi-ant 
decrees declaring the alienation null and void ah iniiio. This 
is incorrect ; the decree in such a suit should 'declare that the 
alienation will be valid during the lifetime of the alienor only 
and after his or her death will be null and void as against the 
reversioner. (Such a decree does not, of course, establish the 
title of the reversioner who sues as against any other river- 
sioners who may subsequently raise a claim.) 

From a considerable experience of litigation in Kumdun T 
think that the above notes may help to save a considerable 
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number of unnecessary appeals and mistakes of procedm’e and 
some avoidable confusion. 

I append a copy of an order of tire Board of Revenue, re- 
ceived since the above notes "were vraatten, which draws atten- 
tion to a source of confusion referred to above. 

“Copy of B. 0. 710. 10.74:1 1 1-P., dated Allahabad, the 19tli 
March, 1906, to the Commissioner of the Kumdhn divi- 
sion. 

It has been noticed by the Board in appeals preferred to 
them from time to time from the Kumaun division that a care- 
less habit prevails in that division of leaving it uncertain whe- 
ther a case is brought on the revenue or civil side. 

,2. If the case is a revenue one the paj’ticular section of 
the Eumdun Buies under which it is brought must be noted 
in the plaint and the record must show clearly whether -the 
court is dealing with the case on the revenue or on the civil 
side,” 
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APPENDIX TO CHAPTER I 
Exhibit A 

Mr. BeeketVs Huhnndma 
< (Kumaun settlement) 

Kliarag Singh is recorded thokddr in mauza Jangliagdon, 
including (laga) Chanoti, patti Chhakliata. He will receive 
Rs. 4-10-9 as thokdari dues at Es.3 per cent. Formerly 
Daula and Bebia were malguzars. They were succeeded by 
Bachi and Shdhbdz, respectively. The proprietors of the 
village have never yet been apportioned between the mal- 
guzars. For the future Bachi alone will be malgnzar. In 
1880 sal there were 37 blsi's of land recorded in Janglia and 
8 bisis in Chanoti and [Rs.87 was the revenue fixed for both 
villages. In the present settlement the area of both villages 

is 204-^ bisis. The boundary of the village is extensive. 

Less land is cultivated because the proprietors go down to 
the Bhabar. The future revenue will be Rs.l56 and besides 
this the following cesses will be realized ; — 

Rs. a. p. 

(1) Patwari rate . . . . . . . . 6 3 10 

(2) . School cess . . . . . . . . 4 10 10 

(3) Dak cess . . • . . • . , 4 10 10 


Total ,.15 9 6 


0 

There is 4 jq ndhs Padhdnchdri land; the padhan will 

in addition get Es. 7-8-3 in cash to make the total dues 
received by him equivalent to 5 per cent, of the revenue. 

*-a- -u it. It,- village has been partitioned.* 

The rate of maUkana from khaikars is 
Rs.25 per cent, on the revenue. 


There are three mills belonging to (1) Kunwana and 
lihimua, (2) Gangua and Bachua, (3) Bachi, Bhana, and Dun- 
gru. These mills have been assessed at Ee.l each. One mill, 
that of Bachi Bhana and Dimgru, as the dsamis go to the 
Bhabar (in the winter), has been assessed at Es,2 only 
(sicl). The owners of these mills will get one noli (two 
seers) for each pirdi (32 seers) of corn ground in their mills 
as their dues. There is no fishery^ Phdnts to be prepared 
nali-sharah (showing shares in ndlis). 

Applications may be called for. 


Dated 2iind January, 1872. 
g 
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'According to Commissioner’s order, Shalibdz, for his 
lifetime, will remain recorded as malguzdr for bis own share. 

Dated lltli October, 1872. 

[Note— The remarka about the mills is iinintelligible. The remark 
that “the village has been partitioned” {hissa bant ho faha hat) is ambi- 
guous.] 


Exhibit B 

Mr. Goudge’s Hukmn&ma 

The mukdbala of mauza Ledhra, laga of Haldiydni, m 
patti Cbautbdn has been made today. 

Deo Singh is the malguzdr. There is no padhdnchdri 
land ; bis dues are paid in cash. The tbokddr is Deo Singh, 
be gets E 3.3 per cent. dues. ISlo mill. It has been ex- 
plained to the bissaddrs of the village that an}’’ one having 
any objection should state it within 30 days and anyone 
desiring to appeal should also do so within the same 
period. — 20th September, 1900. 


Exhibit C 


Mr. Beckett’s Ikrtirndma 


We, the undermentioned padhdns and bissaddrs of 
mauza Jauglia, patti Chhakliata, pargana Chhakhata, district 
Ivumdun, agree that, according to Act IX of 1833, 
Es. 5, 147-13-0 has (been fixed tu be the revenue of our village 
including all cesses for 30 years to come. 

We agi’ee to pay Es. 5, 147-13-0 from 1st June, 1872 
(Fasli years 1279-80) to 31st December, 1901 [correspond- 
ing to Fasli year 130 (sic !)] for the following 30 years on 
the following conditions : — 


For tho khu. -if harvest. . 
In Novombor 
In Docotnbor 

(1) The land 
ments 


Bs. n. p. Rs. a. p. 

(85 12 S) For tho rabi harvest . . (85 12 9) 

(42 14 5) In May .. . . (42 14 5) 

(42 14 4) In Juno .. .. (42 14 5) 

revenue Es.loG ^^'ill be paid in instal- 
as mentioned above, into the tahsil 


through the padhan. 


(2) We will pay Es.4-10-10 per annum as fixed dak 

dues at Es.3 per cent, of the revenue. 

(3) We will pay Es.4-10-10 per annum as school cess 

at 3 per cent, of the revenue. 

(4) We will pay Es.6-3-10 as patwari rate at Es.4 

per cent, cf the revenue. 
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(5) Dallp Singh has been apponted malguzdr of the 

village at the present settlement; he will get 
Es. 7-8-3 in cash as his malguzaii dues at U 

per cent, besides 4 ^ nalis padhanchdri land. 

(6) If we wish to cultivate the undivided land of the 

village, we shall by common consent of all the 
hissddars divide it. 

(7) We will preserve any boundaiy pillars that may be 

erected in our village. We can do what we 
like udth the measm-ed land of our wllage, but 
the unmeasured waste jungle, within the 
boundary of the village, is on the hands of Gov- 
ernment. Grass and wood will be taken by 
all villagers from such jungles as has hitherto 
been the custom : no one shall object to this. 

(8) If any villager leaves the wllage and goes away, or 

becomes incapable or dies without issue, or if 
any bissaddr’s heir through minority cannot 
cultivate his share, the panch hissaddrs are res- 
ponsible for cultivating his land. 

If a khaikar’s heir for any reason cannot cultivate his 
holding, he will not give it to another khaikar ; 
he will hand it over to the hissaddr and will al- 
ways write a Idddwa. If a khaikar or hissaddr 
goes away from the village without having exe- 
cuted a Idddwa he will still be responsible for 
the revenue of his share until the hissaddrs 
have arranged for its cultivation. 

(9) Government will ibe informed beforehand when 

any one proposes to start a new mill or re-start 
an old mill intending to levy dues to the corn 
ground, 

(10) No transfer of land will be made without the fact 

being notified to Government. This will not 
apply to the case of sirtdns. 

(11) All the people of the village equally will pay the 

amount of any fine imposed on the wllage. 

’(32) We will report through’ the patwdii the occuiTence 
of murder, theft or the death of an heirle'^s 
person in the village. Ldwdris property will 
be made over to the malguzdr of the village. 

(13) We will carry out orders regarding repairs to roads. 
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(14) We •will never object to supply kuli barddisb. 

(16) We will not sell the land of the village to outsiders 
without the consent of all the co-sharers. 

It will be sold to outsiders only if none of the co- 
sharers agree to buy it. The deed will be 
registered and attested by the signatures of some 
of the villagers. 

(16) The hissadars are at liberty to let their land 

to sirtdns and to take it away from them.' 

(17) If it is discovered at any time that any land of any 

co-sharer has escaped measurement and assess- 
ment, the Grovernment will be at liberty to mea- 
sure and assess it. 

(18) We -will pay Es. 4-10-9 per annum as thokdari 

dues through the patwari to Thokdar Kliarag 
Singh. 

(19) There is no gunth land in the village. 


■Exhibit D 

Mr. Goudge's memorandum of village customs 

We, the undermentioned mdlguzdrs, hissadars, and khai- 
kars of mauza Eanibag Chaughanpdta, patti Chhata, pargana 
I’ahar Chhakhdta, district Naini Tdl, agi'ee that the follow- 
ing village customs are correct : — i 

(a) If any one sells land without the consent of, or 

without having con- 

Pre.empt.on. 

the other co-sharers of the -vdllage, the latter 
have the right of pre-emption. 

(b) Unmeasured land cannot be cultivated without the 

permission of the District 
Officer. The person who 
brings unmeasured land 
under cultivation has a right to it (i.e., as against 
other villagers). 

(c) The eldest son or nearest heir of a mdlguzdr suc- 

Appoiniment of a ceeds to the mdlguzdr- 
maiguzdr. gliip if there is nothing 

special against his appointment; otherwise a 
selection is made from among the other co- 
sharers of the village. 
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(d) The thokddr, Soban Singh, son of Kishan Singh - 

Malikana or proprio- Mahara, gots from tne 
taiy dues. tahsil his Bs.3 per cent, 

dues. The hissadars collect malikana from 
their khaikars. The padhan makes collections 
from gdon sanjait khaikars, and after paying the 
Government revenue divides the mdlikdna 
among the co-sharers according to the quota of 
revenue paid by each hissaddr. 

(e) The irrigation channel starts v^ithin the boundary of 

Irrigation. the village. 

(/) The custom of Sautiya bant prevails. Sometimes 

„ , „ fields, sometimes mov- 

Dmsion of property. 

of jethon. 

(g) There is no gunth ’or 'mudfi; the village is klidlsa. 

Gunth or muafi. 


(Ji) Tuel and grass are brought from “Kdla Chauri” 

Fuel and fodder. “^ora” forests, and 

timber for houses and 
agi'icultural purposes is brought from “Gau- 
lapar,” “Kumalikot,” and “Patiya” forests. 

(t) Gauchar rights — Cattle are grazed from Kdla Chau- 
ri to Patiya. 

(j) There is no village servant. The mdlguzdr arranges 
for barddish, etc. 


(k) Nothing is given to any temple. 

(l) There are 8 or 10 mango trees; anyone can take 

the fruit. There is no sanjait item. 

(m) There are eleven families who supply the usual 

kuli and barddish. 


Exhibit E 

Mr. Goudge’s Ikrdrndma 

We, the mdiguzdrs, hissaddrs of mauza Ledhra, patri 
Chauthan, pargana Dhaniakot, agree that we will pay Govern- 
ment revenue -Ps.SS land revenue for. the first five j^ears 
(from 1st July, 1902 to 30th June, 1907), and in accordance 
with Government sanction we will pay Es.38 (including all 
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cesses) per annum from 1st July, 1907 to 30tli June, 193*2, 
and until a new settlement is made; Government has reserved 
its right over minerals. 

We agi'ee that we the villagers without the previous 
permission of the District Officer will not extend cultivation 
beyond our measured land outside the demarcated chaks of. . . 

We slaall cut wood for domestic use, not for sale, m 
accordance with the orders issued from time to time by the 
District Officer. We shall graze om* cattle according to old 
customs. It is oiu* duty to supply kuli bardaish as agreed 
at the last settlement-. 

We shall carefully preserve all marks connected with the 
survey measurement within the wllage. 

[Note — The items of revenue pa3mjenfc are confusedly entered. The 
demarcated chaks are not specified.] 

Exhibit P 

Mr. Pamo’s memorandum of village cn^toinSy Garlnodl. 

Por village Kunti, patti Karondu Palla, pargana Ganga 
Saldn, district Garhwal. 

(a) Pre-emption — ^Any hissadar wishing to sell his 

land must inform in the first place his kinsmen, 
and near relatives and then the other co-sharers 
of his tillage of his intention. If they do not 
buy the land he can sell it to others. If without 
giving information, as stated above, any hissa- 
ddr sells his lands the right of pre-emption will 
be as follows : — 

(1) If the land is sold to any resident co-sharer then 
the nearest kinsman, within the third genera- 
tion of the vendor, will have a right to pre- 
emption. 

C2) If the land is sold to a person who is neither a 
kinsman nor a near relative of the A’^endor 
no]’ is a resident hissadar of the village; then 
the nearest kinsman, up to the thh-d genera- 
tion of the vendor in the first place and after 
him a resident proprietor of the village, will 
have a right to pre-emption. 

(b) Eeclamation of waste lands — ^Waste lands other 

than those which were measured and given to 
the villagers, viz., the waste lands which adjoin 
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or lie in the midst of the cultivated fields, are 
the propert)' of Government. Wlien any an- 
measm-ed land is brought under cultivation, it 
is necessary to obtain the District Officer’s per- 
mission to do so. If cultivation is extended into 
unmeasured land without the District ^Officer's 
permission, nobody will have proprietary right 
in it. 

(c) Appointments of malguzars — The eldest issue 

(male) of a mdlguzar is appointed mdlguzar with 
the sanction of the District Officer. If the 
mdlguzar has no son, then his nearest kinsman 
or relative (male) is generally made mdlguzar 
with the sanction of the District Officer : pro- 
vided he is in other wa5'^s fitted for the post. 
If there is no such man then any other co-sharer 
(male) of the village, whom the District Officer 
considers fit, is appointed mdlguzar. 

(d) Mdlikdna, e.g., dues to thokdars — There is no 

thokddr in this village. 

(e) Special customs of irrigation, if any — ^There is no 

giil'in this village. 

(jO Customs about partition, whether hhdi bdnt or 
sautiya bdnt is observed and whether jethon i,i 
allowed — No jethon is allowed and bhdi bdnt is 
customary in this village. 

(g) Whether the mahdl is revenue-free or the revenue 
is assigned — This village is khdlsa and the rev- 
enue goes to Government. 

(Ji) Custom as to timber cutting — The people of the 
village bring fuel from Semlya and Doha and 
timber for houses from the above places with 
the permission of the District Officer. 

(i) Custom as to grazing — ^The pasture of this village 

lies within the boundaries of Semlya and Doha. 

(j) Payments to village servants and their duties — 

Dfindi is the pdswan of this village. He looks 
after the Sanitation. The villagers give him 
ndli (one ndli of grain per household) at the 
time of harvest. 

(7c) Payments to temples, etc. — ^Nothing from this yil- 
•iage. • 
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(J) Division of miscellaneous income from mills, fruit- 
trees, etc. — There are no mills and fruit-trees in 
the village. 

(m) The number of people in the village liable to fur- . 
nish barddish, and the nature of bardaish, at 
time of settlement — ^Excluding the mdlguzar, 
there are ten families liable to furnish coolies 
and barddish in this village and they •will fur- 
nish coolies and barddish according to custom. 

Bents "will be collected from the khaikars 21 days before 
and from the sirtdns 30 daj-s before the revenue kists fall due. 

The mdlguzar collects rent from the khaikars and su'td as 
in the gdon sanjait land and after paying in the Government 
are Sitalu, Gaju, Ganeshu, and Kundu; Moti’s sons are 
revenues distributes the mdlikdna among all the co-sharers. 

At the former settlement in many villages land measured 
in one village ■v\'as included by intikhah or khetbat in the 
phant of some other village. At this settlement such lands 
liave been surveyed in that village where they -v^^ere measured 
at the former settlement. 

The man who owned such lands has been recorded .as 
hissadar. But such hissaddr, if he be not otherwise a his- 
eaddr in the village, is not entitled to a share in the sanjait 
lands of that village. Such hissaddr will get a share in the 
sanjait lands of his own village. 

List of shikmi liissaddis 

1. Chhawanu and Liitha, sons of Kamla, are entitled 
to equal shares and are entered jointly. One family. 

Khaikars — ^Debu, Kiru, Kamlu, Moti were four brothers. 
Debu’s son is Bup Singh; Kiru’s son is Jhagru ; Kumlu’s sons 
are Sitalu, Gaju, Ganeshu, and Kundu; M|o,ti’s sons are 
Sher Singh and Bahadra. These all are entitled to four 
equal shares. Four families. 

2. Jai Bdm, Nand Bam, Naru, and Bhaj Bam were 
four brothers. Bhaj Bdm’s sons are Gundaru, Phajitu, and 
Brahma. Shares are equal. Families are fom’. Nand 
Barn’s share is separate and the other three are joint sharei-s. 

Khaikars are Thagua and Kalmu, sons of DhaunklUj 
Two families. 

Note — Jai Edm is mdlguzSr. At the last settlement there were — 

M- , . - . 

nalis of padhanchari land and Ee.0-8-9 was paid as- additional padhanchari 

dues. At this settlement the padhanchari land measure 15 L? ndlis. 

16 
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Exhibit G 

Settlement agreement of Mr. Pauw's 
- GarhwAl settlement 

We, the malguzdrs (or mdlguzdrs) of mauza Kunti, patti 
Karondu Palla, pargana Ganga Salan, agree to pay the 
following revenue, viz., Es.28 per annum, on condition of 
Government sanction, from 1st April, 1896 to 31st March, 
1916,^ and thereafter till the next settlement is made. 

We admit that the State has reserved to itself all rights in 
minerals. 

We admit that all unmeasured land is the property of 
Government; and that villagers can only exercise the privileges 
of gi’azing and cutting wood (for their own use, but not for 
sale) or extending cultivation subject to such limitations as 
the District Officer may from time to time impose. 

We admit that we are bound to furnish bardaish in accord- 
ance with the custom entered in the memorandum of village 
customs, which we have attested. 

We agree to take care of and preserve all survey marks 
which have been erected within our village boundaries. 

In the memorandum of village customs for our village we 
agreed to furnish coolies and bardaish as usual. We now 
with our will and with Government sanction make an 
alteration in that clause and agree that instead of the usual 
barddisli we will pay the bania’s dues at one pie or three 
pies per rupee of the Government revenue and continue to 
furnish coolies. 

•This was subsequently extended to 31st March, 1926. Supplementary 
agreement taken under G. 0. no. 1142/X — ^247B., dated the lOth May, 1898. 


i7i 
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CHAPTEE II 

The hissadaes on propeibtaey body 
(1) The village proprietanj body 

We have seen in the historical sketch quoted from 
. . Mr. Pauw how the proprietary or his- 

saddri right originated in Kumdun. 

Put briefly, the holders of this right derived their title 
either (1) from being found as the actual original cultivators 
of the soil, or (2) from grants of villages made over the heads 
of the cultivators in pre-British times, or (3) by usurpation 
of the rights of, aud an assumption of proprietary title over 
the heads of, the poorer and more ignorant classes of culti- 
vators in the primitive period of British rule. In more recent 
times the clearing and cultivation of waste, forest land and 
naydbdd grants have been means of acquiring proprietary 
right, and of course new jEnprietors have in places obtained 
rights by purchase. 

(2) Various types of proprietary bodies 

In the most common type of village, however, we still 
find a proprietary body representing the original community 
of cultivators and thus often all of one caste and more or 
less inter-related. The village is parcelled out into small 
holdings (expressed in areas and not in fractions). In such 
villages the settlement is practically a “raiyatwdri” one, 
as Mr. Traill first remarked. In the other classes of villages 
we have something which in origin resembles, to some extent, 
the plains zamindari, in the course of time, however, many 
of the gi’antee or usurping families have become by multi- 
plication proprietary bodies of hissadars much resembling 
those of the former class, only differing from them in having 
much of their land and sometimes entire villages held by 
Khaikars who represent the original cultivators. 

There is thus very little “zamindari” in the plain sense 
of the term; the terms “patti'dari” and bhaiydehara” are also 
unknown in the hills and the classification of proprietors 
under these heads or their sub-divisions would be only con- 
fusing. 

Mr. Batten in his Kumdiin settlement report, para- 
graphs 20 and 21, discussed this point and gave a comparison 
of the hill proprietary interests with the pattldari and zamin- 
dari of the plains, remarking that the application of these 
classifications to Kumafin would be unnecessary and even 
mischievous. 
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In practice all proprietors, qiiA pi’oprietors, are known 
simply as hissaddrs, whatever form their proprietorship may 
take. 

Putting aside, however, the few cases where a single pro- 
prietor owns a village and where accordingly questions about, 
the inter-relation of the proprietary body do not arise, we 
may first take for consideration the prominent features of 
the proprietary body as it exists in the great majority of 
villages. 

Each village forms (with its lagas, if it has any) a sepa- 
The normal type of rate mahal ; it is held under a separate 
village proprietary. revenue engagement. This holds good 

for all villages in the hills, however owned, the only exception, 

I believe, being pargana Askot, which is held by the Edjwdr 
of Askot on one single engagement. All the proprietors of 
the village are jointly and severally liable for the land revenue 
assessed on the whole village. Perfect partition is altogether 
unknown in the hills and we have a village proprietary system 
resembhng in the commonest cases either pure pattiddri or 
imperfect patti'ddri. 

Out of the proprietary body (the panch hissadaran) one 
or more padhans or mdlguzdrs are appointed; there is usually 
only one, but where a village is divided into two hostile clans 
or where other special reasons exist for the appointment of 
two or more padhdns, there may be more than one. The 
padhdn collects the land revenue from the co-sharers, and 
where there are two padhdns the various co-sharers are appor- 
tioned between them at the time of the creation of a second 
padhdnship. Such a division of the padhdnship, however, 
does not operate as a partition of a mahdl or relieve any of 
the co-sharers of their joint liability in respect of the whole 
village as a revenue unit. The padhan must be a hissaddr 
of the village of which he is padhdn. His general position 
and duties are described in a, later chapter. 

The records, in which the proprietary and other interests 
are entered, have been described in the last chapter. 

The shares of the various hissadars are not, in the com- 
mon type, fractional portions of the whole village without 
a division of specific lands; such fractional shares are only 
found in a few villages, usually those held by a single 
family. 

In the ordinary village the shares of the various recorded 
, . . hissaddi’s in aU or the greater part of 

aonsanjai . village land are separately held and 



■( 36 ) 


recorded uiider a system of imperfect partition; there is us- 
ually some jointly held common land (gdon smijait). (I 
refer of course to measm’ed land the actual property of the his- 
sadars and not to unmeasured Government land, which is in 
sense “common” land of the village.) Where there is such 
common land which has not yet been partitioned, it is usually 
owned by the whole body of hissadars in proportion to the 
amount of their separate shares. 

Thus in a very small village we might have the land 
owned thus : 


Hissadar 

Area 

Revenue 

A 

80 n'.Iia (separate hold- 

Ra. a. p. 

6 0 0 

B 

ing of specific fields). 
56 nalis . . 

4 0 0 

C 

24 ndlis . . 

14 0 

Gdon sanjait 

AJ 

B* 

I4O nalis . . 

2 0 0 


J 

Total revenue . , 

12 4 0 

(For all of which A, B 
and C are all uiti- 
mately liable.) 


Any hissaddr can have his proportionate share of the 
gdon sanjait separated off by imperfect partition, and when 
this is done the remainder of the land ceases to be strictly 
gdon sanjit and remains sanjait of certain specific hissaddrs 
only. The portions partitioned off become amalgamated with 
the aU'eady existing separate shares of their owners. The 
management and partition of gdon sanjait and specific ques- 
tions regarding it are dealt with in a separate section later 
on. 

There is also the common case of a joint family holding its 

Shikmihissadara. land unpartitioned. A number of bro- 

thers, or an uncle and nephew, or two or 
more similar relatives very commonly own an undivided share 
which is recorded in the name of the eldest brother or the 
head of the family only; the other joint co-sharers are known 
as shilcnn hissadars with him. Their names may or may 
not be recorded in the remarks column of the settlement 
muntakhib. (The entry of all names by mutation or- a 
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report for such entry is not compulsory as a preliminary 
condition for the appearance of a party in the revenue courts 
of Kumdiin.) In other case all the names of the joint 
family members are entered 'in the records, but the share 
remains recorded as joint. In the case of joint family hold- 
ings the actual land of the share is often held and cultivated 
separately by the separate members of the family under a 
private partition or division. 

Any member can get his land and share formally sepa- ' 
rated off and recorded separately by applying to the courts 
for partition. 

Special questions regarding joint holdings and their parti- 
tion ■will be found discussed in separate paragraphs later on. 


We thus have, as a standard type, a community of petty 
cultivating proprietors, each with full proprietary right over 
his own specific share and his fractional share in common 
land, and only united by a common liability for land revenue. 


Two types of village proprietary bodies other than that 

described above may be mentioned (i) 
otijor t3Tp0g of villages. , . iT i -n ■ i i;] 

those where the whole village is held 


in common by a number of hissadars without any division 
of specific lands, their shares being expressed either (a) as 
fractions or (b) as units of a convenient total or (c) in areas 


representing shares. 


For instance 


(o) Sanjait of . 


(&) Sanjait of . 




Measured 



1 Hissadars 

land of 

Revenue 



village 






Rs. 

a. p. 

A 

•• i 

1 



B 

.. i 

^400 nalis. . 

20 

0 0 

C 

.. i 

J 



Total 

400 nalis 




A 4 shares . . 

B 2 ,, . > 


■j 



C 2 'f, 

D 1 share . . 


“400 nalis.. 

20 

0 0 

El „ .. 

FI „ .. 

G1 „ .. 

■ • 

J 



Total 

12 shares 
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i.e., (1) A, (2) B and C and (3) D, E, E and G 
represent three original equal shares 


For instance 

Hissadars 


Meisuied 
land of 
village 

Revenue 

r 

A 80 nalis . . 



Rs. a. p. 

(c) San. ait of . . •< 

1 B 40 ,. . . 

1 0 40 ,9 • • • • 

Total .. 160 nalis. 

i-lOO nnlis. . 

10 0 0 


(ii) Villages where the conamon land has been parti- 
tioned up and the whole of the land is held in separated 
shares. Each of these tj'pes represents one portion of the 
mixed village which, as described above, contains both sanjait 
land and also separate holdings. 

Villages of type (i) are constantly being broken up by 
imperfect partition, as the sharers find it more convenient 
to have specific separate lands in place of an intangible share 
with its restrictions and tendency to give rise to friction. 

The hybrid form where some individuals have got their 
share of the common land partitioned off, while a considerable 
number of separate hissadars still hold the balance of the 
sanjait land in common, does not call for any separate 
remark. The types change with partition and fresh areas 
of gdon sanjait may come into existence from lapsed shares. 

(3) Lapsed holdings 

A co-sharer sometimes, though very rarely, abandons his 
land, or he may die leaving no heir. In such cases the 
remaining proprietors succeed to the lapsed share (see Pauw, 
page 43). The padhan on behalf of the hissaddrs usually 
arranges for its cultivation, as in the case of ordinary gdon 
sanjait land, until it is partitioned. 

This succession of the remaining hissadars is in accord- 
ance with Kumdun custom and is the logical consequence of 
joint village hability for the revenue, since Government 
settles the village measured area as a whole with the pro- 
prietors as a jointly hable community and any portion of the 
village land so settled for is, so far as Government is con- 
cerned, merely a fractional share of the village property and 
the villagers are entitled to deal with it inter se without refer- 
ence to Government, subject to the payment of the revenue. 
The custom was recognized by Sir Henry Bamsay in Bach 
'Bdm versus Chanar Singh and others of Sunsdri, chauthdn 
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(order of 6th October, 1874) and by Mr. D. T. Eoberts, 
Commissioner, in Tila, appellant-defendant, versus Bbagwat 
Singh, etc., plaintilrs-respondents, of mauza Mobamari, 
KaklAson, on lltb May, 1892. 

Cases, however, have occurred, I am informed, where, 
such shares have been resumed on behalf of Government and 
sold by the Deputy Commissioner. I have not been able 
to find any specific instances of this, and such a practice is 
certainly opposed to custom and equity. The quotations 
which are made by iMr. Pauw from hP’. Traill and from the 
settlement agreement confirm the view taken and the rulings 
quoted above: 

(4) Value of hissaclAri right 

Mention has been made of average rates of mesne profits 
in the mtroductory chapter, since this is a question affecting 
proprietors and tenants alike. The market value of the hiS- 
saddri right requires notice under the present section. No 
very definite standard can be laid down, as the price of land 
is steadily rising in the hills and varies very largely in differ- 
ent parts, according to the quality of the soil, the pressui'e 
of population and the proportion of the available area which 
has been brought under cultivation, the varying value which 
the people of different tracts attach to their cultivation, the 
elevation and climate and other factors. 

Mr. Pauw (page 64) gives a table showing the number of 
years “purchase” of the revenue obtained at sales by order 
of the court and by private transfer during a series of 24 years 
up to 1895. The average price comes out in the case of sales 
by order of court to Es.30 per Ee.l of revenue assessed, and 
in the case of private transfers to Es.52 per Ee.l of revenue. 

Tliis table, however, is unsatisfactory in that it does not 
distinguish between sales of khudkdsht hissaddri land and sales 
of the' hissaddri right over land held by khaikars. It is also 
discounted for use in the present day by the further rise in 
the price of land which has taken place since 1895. During 
the period to which the table refers the quinquennial aver- 
age for private transfers rose from Es.l6 per rupee of revenue 
for 1871 — 76 to Es.C6 for the period 1891 — 95. Mr. Pauw 
also remarks on the tendency to overstate the actual price in 
private sales with a view to defeat claims for pre-emption. 
There is no doubt such a tendency, but in comparing the 
rates for private sales with those of sales by order of court 
and in discussing the reasons for the difference he has not made 
allowance for the dislike of - people to purchase land at a 
court-sale; the purchaser at such sale is often in an invidious 



.V 4U ) 


position in a village and has much difficulty in obtaining his 
proper rights. Artificial prices again are often obtained at 
such sales by the decree-holder buying the property for the 
amount of his decree, though this may be above the real 
value of the land. 

Mr. Goudge has not given any similar table of prices for 
Almora; he remarks, however, on the high prices prevailing 
and the material increase in the value of land (page 16), 
and has given some statistics on the subject in the pai’gana 
reports, and a note of prices in Naini Tal. In Naini Tal 
the average price jDer ndli only rose from Es. 3-8-11 in the 
decade following Mr. Beckett’s settlement to Es. 4-12-1 in 
the decade preceding Mr. Goudge’s settlement, while in 
Almora the pargana rates show a vastly greater increase. 

Taking a few at random, I find the corresponding rates 
are for Kali Kumdiin pargana Ee. 1-6-7 and Es. 4-2-11; for 
Danpur about Ee. 1-14-9 and Es. 6-4-0, and for Pali Pachddn 
about Ee. 1-15-9 and Es. 5-14-0. For practical purposes, 
however, a more definite and easily apphcable standard is 
necessary. The above-mentioned rates are for all kinds of 
land mixed up together and are ah’eady tending to fall below 
the rising standard of value. 

In Almora I found that a generally accepted fair average 
price for khudkasht hissadari was Es.lOO for land paying 
Ee.l revenue; this is a fair standard for ordinary village 
land. Good irrigated land will often fetch a higher rate, 
while land in the remoter parts, especially when of rather 
poor quality, will often sell at a considerably lower rate. 
The market value of the land thus varies more widely than 
the revenue rates for the different qualities. 

Disregarding abnormal rates, such as obtain near Almora 
town or in some exceptionally rich valleys, the Someswar 
valley for instance, it may be said that average rates for 
area in ordinarily well-cultivated tracts will be found to be 
about Es.6 a ndli for good dry land, Es.l2 to Es.20 for 
irrigated land, and Es.3 or Es.4 for inferior land. In 
some cases irrigated land brings as much as Bs.25 a nali or 
even more, and inferior land may sell for Es.2 a ndli. Ghar- 
hdra land (garden plots adjoining the village site) which is 
usually dry brings about as much as irrigated land.. 

The above rates are based on a fairly wide experience of 
private transfers in Almora. In Garhwdl the rates nin per- 
haps rather lower on the average, though in the better tracts 
they are quite as higH. 



;c 11 ) 


These rates per ndli will be found to correspond roughly 
with the revenue rates of Rs.lOO per Ee.l of revenue, and 
are thus higher for Garhwdl than Mr. Pauw’s rates. 

In the case of khaikari land all that the hissadar can sell 
is his right as proprietor to receive a, 
right m percentage on the revenue as mdlilcdiia, 
with a possible prospect of the land 
reverting to khudkasht in the absence of direct heirs to the 
khaikar. 


Hiasadari 
khaikari land. 


This means that all the hissadar receives is 25 per cent, 
in Almora and Naini Tal and 20 per cent, in Garhwal upon 
the revenue, plus certain small customary dues which are 
unauthorized, but are collected in practice. [A few excep- 
tional villages pay mdlikdna at other rates varying from 10 
per cent, to 100 per cent.] The hissadar thus normally only 
gets an income of about Re. 0-4-0 a year on Re.l revenue- 
paying land held by a khaikar. In the old days when land was 
plentiful and cheap and tenants or labourers harder to get, 
this was not to be despised, but nowadays the difference in 
value between such land and khudkasht land has widened 
immensely. 

Still it is much better to be the proprietor of land held by 
a khaikar than not to have the land at all, and the market price 
of the hissadari right in such land is much higher than its 
pecuniary return would justify; it may be taken at from one- 
third to one-half of the price of khudkasht land. 

[On this showing the premium paid by a tenant for a 
khaikari lease should be from half to two-thirds of the hissa- 
dari khudkasht price of the land; but it is usually lower, the 
reason being that a hissadar generally only creates new 
khaikari right when he has more land than he can manage 
and so leases to a khaikar outlying land which is of little 
value to him, but which he does not want to sell; he probably 
cannot get a satisfactory sirtan for it or wants to keep an old 
tenant and is tempted by the substantial premium he gets.] 

It may be noted here that as a rule, in the absence of any 
express condition to the contrary, a sale 
_ Sales of bendp exten. jjy g, hissadiir of his hissaddri land in- 
cludes the handing over to the pur- 
chaser of any extensions of cultivation into unmeasured land 
which the vendor may have made in continuation of the mea- 
sured land sold. He cannot, legally speaking, sell such land 
as it is Government property; but he hands over possession 
and such rights over it as he himself possessed. This is 
usually specified in the comprehensive term of the sale-deed. 

g 
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This fact further complicates au)^ attempt to fix a standard 
of value for hissadari land, since b.y the time when a revision 
of settlement approaches most hissadars have added consi- 
derably to their measured land by unmeasured extensions 
and a recorded share of 40 ndlis may represent a total area 
of 60 or 70 nal.s which the purchaser aciually gets. What 
the result would be if a hissadar sold his entire share in a 
village to a purchaser, but reserved to himself his extensions 
of cultivation in unmeasured land, is a hypothetical question 
that has never been decided yet. He would be no longer a 
hissadar of the village paying any revenue in it, but would 
be holding revenue-free (as a proprietor) land which he had 
under the usual custom brought into cultivation as a proprie- 
tor. The only case bearing on the point appeal's to be one 
where a mortgagee in possession extended the cultivation 
of the mortgaged land into adjoining unmeasured land and 
was recorded as hissaddr of this unmeasured land at settle- 
ment. In lliis case, however, the mortgagee was himself 
also a hissadar of the village. It was held that his entry as 
proprietor was correct (Jai Ivishan and others versus Kiiptil 
Dat of Dania), Eangor by DE’. Davis as Commissioner on 3rd 
February, 1903. 

(5) Specific questions regarding the hissadari right 

So far, the proprietary body in general and its composition 
have been described and the value of the hissadari right dis- 
cussed. It now remains to consider specific questions of 
custom relating to proprietorship in land which are peculiar 
to Kura dun. 

In many branches of the subject, of course, questions of 
rights in immovable property in Kumadn, as elsewhere, are 
to be decided by the ordinary substantive Civil law as in 
foz'ce in Kumaun or according to the usual Hindu or Muham- 
madan law, as the case may be. It is not j)i*oposed to dis- 
cuss in this Manual any questions regarding land which come 
under ordinary laws, such as the Transfer of Property Act, 
the Specific Eeliof Act, the Contract Act and the like, nor 
yet the standard rules of Hindu (Mitakshara) or Muham- 
madan law. Peference will thus be made only to the cus- 
toms peculiar to Kumaun, where they differ from those pre- 
vailing elsewhere; and in all cases not mentioned in the 
Manual it is to be assumed that the ordinary law prevails. 

The undivided village land is usually managed by the 
Gdonsanjait land. mdlguzar or padhan on behalf of the 
. ^ panch hissadars. Theoretically, all 

the hissadars should profit by it proportionately to the extent 
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.of their shares either by holding a portion of the land or By 
receiving a share of the profits to go towards paying their 
sliares of the revenue assessed on it (if any) and perjiaps a 
little more. Compare Messrs. Pauw and Goudge’s memo- 
randa of village customs given above. In practice, however, 
there are various methods of holding or managing such land. 
In some cases the hissadars themselves cultivate it in fairly 
■proportionate shares by mutual consent and pay the propor- 
tion of the revenue due fi'om them accoi’ding to the amount 
of their recorded shares. In other cases, where forest and 
waste land is scarce, the fifdon sanjait is left uncultivated 
and preserwed for pasture, the hissaddrs paying the revenue 
as above. 

In other cases again the malguzdr lets the land to sirtans 
and collects the rents, from which he pays the revenue due 
on th.e land. If there be any surplus he sometimes divides 
it among the hissadars; but often, if he is a powerful mdl- 
guzar, he keeps the surplus himself. 

4n Garhw'al it is a not uncommon practice, where the 
ffdon sanjait is let out to tenants, for the rents to be kept 
by the malguzar as a fund to meet the common village ex- 
penses, the hissaddrs paying the revenue on the land %vithout 
receiving any direct return from it. 

In some villages such land or a part of it is given rent- 
free to the village doms, who work for the hissaddrs in various 
ways, while sometimes, wdiei’e it is let out to tenants, the 
rents are devoted to common religious worship on behalf 
of the village. There is thus no recognised general rule 
which can be set up as the normal method of managing gdoii 
smijait; all that can be said is that each village follow^s .such 
custom as is approved by the hissaddrs in general ; the manage- 
ment is a matter of mutual agreement. If any co-sharer is 
dissatisfied with the share of gdon sanjait that he holds or 
with the existing method of managing it, it is open to him 
to apply for partition of his proportionate share and he can 
get it separated off, though things may be made unpleasant 
for him if the other hissadars do not approve of the gdon 
sanjait land being broken up. If some one or more hissa- 
ddrs get their shares thus partitioned off, the land left sanjait 
of the remaining hissaddrs is no longer strictly “gdon san- 
jait,’’ but it continues practically as such, the only diffei'ence 
being that some of the village hissadars no longer have any 
rights in or (immediate) liabilities in respect of it. It practi- 
cally disappears, as gdon sanjait, when only a small portion 
of the hissaddrs continue to hold a small remainder of it 

jointly' . . ... 
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The management and partition of such land naturally 
gives rise to a good many disputes of various kinds, but there 
are singularly few rulings to be found relating to it. 

Specific areas of gdon sanjait like other undivided pro- 
perty cannot be alienated except with the consent of all the 
proprietors, nor can the malguzdr or any fraction of the his- 
sadiirs create khaikari right in any specific portion of the un- 
divided land except with the consent of and on behalf of all 
the co-sharers (see Durga and others, appellants-defendants, 
of Pokharisain, patti Sdbli Garhwdl Derstis Jai Singh and 
Lachham Singh, decided on 22nd August, 1892, by Mr. D. T. 
Koberts). If any act prejudicial to the common right is done 
by the mdlguzdr or any hissaddrs, the remaining hissaddrs 
have their remedy by suit. Such instances occasionally 
occur, and I have recently tried an appeal where the padhdn 
had begun to build himself a cowshed on one of the waste 
gdon sanjait fields kept for pasture against the wishes of all 
of the other hissaddrs. He had to stop. 

(6) Partition oj gdon sanjait 

The interest of the individual hissaddrs in gdo7i sanjait 
are usually proportionate to the revenue payable on their 
separate shares, and the common land is thus normally 
partitioned on this basis, known as “rakm sharah.” In 
some villages, however, the custom of “mavari bant” (divi- 
sion according to families, mao) prevails; in such cases every 
family holding a share in the Aullage is entitled to an equal 
share in the sanjait land. The custom, where it exists, 
will generally be found recorded in the village memorandum 
of customs; sometimes the land will be found in the settle- 
ment measurement records entered as "gdon sanjait mavari 
hdnt." 

Where there is no such record to be found in the village 
papers there is a strong presumption against the existence of 
the custom, which is an unusual one. Wliere it does exist, 
care must be taken in making a partition to ascertain which 
of the existing shares represent the original ‘‘families” in 
question, since it is not to be assumed that each share now 
recorded entitles the holder to a “family” share in the 
sanjait. An original “family” may now be represented by 
several brothers or cousins holding separate shares; or one 
member of a family may have sold his share to an outsider 
who has got his purchased land partitioned off; in this case 
in the absence of any specific provision to the contrai’y in 
the sale-deed the purchaser and the members of the original 
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family would get one family share between them. 'Aft 
instance of the recorded custom of mamri hant being en- 
forced against the wishes of most of the parties to the case 
may be found in Dalip Singh and others versus Earn Singh 
and others of ' Tanda, Borarau, decided by Mr. Giles as 
officiating Commissioner on the 31st August, 1891. This, 
however, refeiTed to the gdon sanjait land of the kliaikars 
in a village held entirely by khailiars. In partitioning the 
gdon sanjait, when the hissadars are already in cultivating 
possession by mutual consent, existing possession is main- 
tained as far as possible, but of course the mere fact that a 
hissadar has none or very little of the land in the possession 
does not affect his right to get his full proportionate share 
at the expense of the possession of others, I should not 
mention this had I not seen a case in which certain hissadars 
were given a decree by the fo’st com’t for exclusive title 
in a specific block of the sanjaJt land against a co-sharer who 
had been holding none of the land in that block, simply on 
the ground that they had been in possession in that block and 
he had not. 

This refers to the ordinary gdon sanjait of old cultiva- 
tion and assessed to revenue. 

There is, however, a ruling of Mr. D. T, Eoberts re- 
ferring to somewhat different and unusual circumstances 
which is worth quoting. Certain land in mauza Mason, 
GarhwAl, was measured at settlement as sanjait of four co- 
sharers, though it was uncultivated waste, and no revenue 
was assessed on it (it was parat bdhik). Subsequently three 
of the four hissadars broke up the land and reclaimed it; 
they improved and cultivated it for a long time .(more than 
12 years) and then the heir of the fourth co-sharer, who 
had never taken any action with regard to it since the 
settlement, stepped in and claimed one-forth of it. It was 
held that he had lost all claim to it (Swaru and Jai Earn 
versus BhawAni, decision of the 7th October, 1892). 

Where the gdon sanjait is left waste for pasture or for 
any other reason and some liissadArs wish to cultivate a 
portion of it, but all the hissadars are not agreeable, the for- 
mer party must apply for partition; they cannot coerce the 
other party even if they have a majority on their side, since 
all such dealing witla the sanjait land must be mutual con- 
sent. See Mr. Beckett’s settlement agreement, of which a 
•typical specimen is appended to the preceding chapter. (See 
also the Board’s order in the case of Jasodhar and others of 
Ghaneli, Tala Sjmnara, Almora versus Kamli and others, 
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dated the 13th July, 1891, where the above principle is 
clearlj'^ laid down.) This point is sometimes misunderstood. 
I have seen a case where some co-sharers had quite cor- 
rectly been given a civil court decree to restrain certain others 
from breaking up and cultivating a certain ai'ea of waste 
sanjait land against the will of the plaintiffs. Subsequently, 
ho\yev(!r, when the defendant party applied for partition ^of 
their share of the gdon sanjait, this area was excluded from 
partition altogether on the ^-ound that its cultivation had 
been prohibited by the previous decree and it must, there- 
fore, remain common waste. This was wrong ; the dissent- 
ing party could only claim to keep as common waste such 
land as should remain their sanjait after jjartition of the 
shares of the other party. 

(7) Joint holdings 


The joint holdings of several hissadars, usually brothers 
OI.M - 1 -- or near relatives, are the cause of much 

Shikmi hissadurs. , ,, , ' ^ i -n 

trouble and many disputes m the hills 
owing to the common habit of having the entire holding 
recorded in the name of the head of the family alone and 
to the extremely casual habits of the people with regard to 
mutations and to the proper recording of transfers of inter- 
ests. They are also very slow to get proper partitions made 
when they are needed until driven to it by quarrels or by 
sheer necessity. They are resorting to partition with in- 
creasing frequency nowadays, as the increase of population 
and cultivation produces greater unwieldiness in joint hold- 
ings, while greater intelligence and education on the part of 
the people impresses on them the advantages of a proper 
division of property. There is also a tendency towards the 
disruption of the joint family, and the gi’eater prevalence of 
litigation leads to an increase in the number of partitions. 


Mr. Pauw has the following remarks on joint holdings 
and shikmi hissadars : 

“According to the Mitdkshara, which is supposed to re- 
gulate customs connected with Hindu law in Garhwal, the 
whole estate is liable for debts incurred by the manager of 
the undivided joint family, while each of the members, 
having only an undivided share of the whole and not full 
proprietary rights over any part, is unable to alienate his por- 
tion of the inheritance (Mayne’s Hindu Law, section 327). 
The only remedy against this lay in partition. But in the 
hills the shikmi hissadar has always been permitted to exer- 
cise full proprietary rights over his nominal sMre of. the 
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inheritance and to claim that hie portion shall not be held 
responsible for debts due from the manager unless he is' 
specifically mentioned as liable in the decree. A fraudulent 
use is frequently made of tliis power, particularly in the case 
of private sales” (page 43). 

Where all the shikmi hissadars are resident and in pos- 
session, it is usual for the land to be divided by a private 
arrangement into shares made up of specific plots, and it is 
com'mon for one hissaddr to sell not merely his share, but 
specific fields out of the undivided estate. This is a fruitful 
source of litigation, as is only natural. In former dajis in 
such cases it was customary for the courts to make a sort 
of irregular pai-tition in the execution proceedings, when 
the purchaser sued for possession of his share, by drawing 
up a fard or list for the purchaser and another for the re- 
mainiiyg original hissadars. This was not merely a formal 
proceeding for giving possession, but was regarded as an 
actual separation of the land and as conveying exclusive rights 
in the portions allotted (of. Chandri of Machydlgaon, patti 
Painon versus Kalamu and Sheo Dat, which came before 
Mr. D. T. Eoberts, Commissioner, in Eevenue appeal no. 7, 
decided on 28th April, 1893). 

Strictly speaking a vendor of a share in a joint holding 
cannot convey any right to specific lands ; but when the joint 
holding has been held in separate possession by a private' 
aiTangement, the purchaser is entitled to be given possession 
of the fields so held bj"^ the vendor, though he cannot claim 
exclusive title in them. ' If either party is not satisfied with 
this arrangement, their remedj^ lies in a regular application 
for partition, when the facts of the previous possession will 
be considered so far as is feasible in makir^g an equitable 
division. When, as often happens, one or two members of 
a joint family stay at home and cultivate the land, while 
Other co-sharers go out into the world in service or othOr 
occupations, the whole land remains joint. The absent co- 
sharers would not ordinarily lose any of their rights in the 
estate, though the Board in Badri Dat versus Piirndnand of 
Naya Sangroli, Sdlam, Almora (order of 14th July, 1887), 
held that when one hissaddr had been altogether out of 
possession of any portion of the estate for many years even 
though he might have paid his quota of revenue, the revenue 
coui-t was justified in rejecting his application for partition. 
(Queer e : he should be referred to a civil suit to establish 
his title.) 
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Willi the exception noted by Mr. Panw, the questions 
arising out of joint holdings are referable to the ordinary 
rales of Mitdkshara law. 

The common omission in the records in Kumdun to 
specify by name all the shikmi co-sharers in hissaddri holdings 
must not be overlooked, as the presumption is in favour of 
each member of a famil}! having his normal share in the 
ancestral land whether he or his predecessors are named in 
the records or not. 

A typical instance of the confusion of joint holdings 
which recently came to notice in an old file may be quoted. 
A large holding had stood in the name of A for many years; 
on a dispute regardir^g it being taken into court it appeared 
that the existing owners comprised one of A’s sons, a brother 
of A’s, a couple of nephews and some gi'andchildren, while 
somehow or other a relative who had no title to any part 
of the estate by inheritance had got hold of some of the land 
and on the strength of this had sold a considerable poition 
of the estate to an outsider. It is always necessary, as this 
case shows, to enquire into the actual intei'ests in joint hold- 
ings when disputes arise, as a shikmi hissaddr often sells or 
tries lo sell an area of land in excess of his real share, and -with 
the somewhat confused settlement records this often leads 
to mistaken entries in mutation. In a recent case five hissa- 
ddrs jointly owned some 250 ndlis; one of them sold 70 ndlis 
to an outsider and the settlement records after a mutation 
gave the result that four men held 50 ndlis each and the fifth 
70 ndlis out of a total of 250 ndlis ! 

Partition of joint hold- A- few remarks on this subject may 
ing3. be added to the above note. 

The holdings of khaikars cannot be dhided among hissa- 
ddrs when the latter are partitioning then* joint estate. 

Rule 9 of the Kumdun Supplementary Partition Pules 
of 1900 prescribes the procedui'e to be followed with regard 
to land held by khaikars. The point was discussed fulh* by 
Mr. Hamblin, Commissioner, in Parbin Singh and Daulat 
Singh of Khargaon Bichhla Chaukot versus Patan Singh 
and Lachham Singh (order of 9th December, 1901). 

The former custom was to divide up the khaikars accord- 
i^^g to their rent without regard to the limitation laid down 
in rule 9.- (Thus if hissaddrs A, B, C, D, and E jointly had 
four khaikars W, X, Y and IZ paying Bs.5 rent each, W 
would be allotted so far as the hissaddri interest was con- 
cerned four-fifths to A and one-fifth to B, X would be allot- 
ted three-fi'fths to B and two-fifths to Oj, and so on.)^ 
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'Askot is an impartible taluka (Lala Eanjit Sirgb versus 
Eajwdr Pushkar Pal, decided by 
® Mr. D. T. Eoberts^ Commissioner, on 

lltb August, 1892). This appears to be the only impartible 
estate in Kumdun. (A thokdarship is not an estate, but an 
office ; see section on thokddrs.) 


Primogeniture. 


Primogenitm’e, which is a cognate custom, may be allud- 
ed to here; it has, as stated by 
Mr. Pauw, been claimed by a family 
in Idwdlsyiin, and more recently was asserted in the case 
of a mudfi estate in Kanddrsydn; the claim failed in both 
instances and I have found no case of its being established 
in Kumdiin. 


Unmeasured extensions of cultivation cannot be dealt 
Partition, unmeasured with by a court in partition, since such 
bendp land is legally the property of Gov- 
ernment, until it has been assessed to revenue and a settle- 
- ment made for it ; there are, moreover, no records-of -rights 
and measurement for such lands. ‘I mention this as I have 
seen a case in which a court in addition to partitioning the 
recorded holding of the parties, drew up similar lists pur- 
porting to partition some unmeasured land which they had 
jointly broken up and cultivated, and which the partition 
amm had surveyed. It is, however, uncommon to find joint- 
ly held extensions of cultivation into unmeasilred land ; they 
are usually made by one man on his own account. A pro- 
perly sanctioned nayabad gi’ant, made jointly to two or more 
J)ersons, could, however, no doubt be partitioned in the usual 
way. 

(8) Pre-emption 


The Kumaiin custom of pre-emption is a constant source 
of litigation and has produced a ♦gi’eat number of rulings, 
not always consistent, regarding its own peculiar rules. The 
origin, as Mr. Pauw remarks, is uncertain ; but it has only 
been crystallised by definite rulings into a fixed formula in 
modern times, as the old cases quoted by Mr. Pauw indicate. 

In questions distinct from the local peculiarities, which 
determine who may claim to pre-empt and in what circum- 
stances, the ordinary rules of law apply and the rulings of 
the various High Courts should be observed. 

The period of limitation' for pre-emption suits, for in- 
stances, is that prescribed by the Limitation Act, namely ,- 
one year. (The exact phraseology of article 10 of schedule 
II to the Act is worth noting carefully. Note that when 

Q 
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the vendee is alread}*) in possession of the property sold, e.g., 
as a tenant or mortgagee, there must be a definite notice or 
a public act indicating the change of status to the claimant 
before the period of limitation will begin to run.) Compare 
also section 182 of Act III of 1901. In Kumaun, as else- 
where, it is extremely common, when there is any likelihood 
of the claim of pre-emption being raised, for a fictitious 
price to be entered in the sale-deed. Mr. Pauw has remark- 
ed on this “well-known device” on pr^ge 64 of his report. 

It is therefore safe to follow the rulings of the Allahabad 
High Court, Indian Law Eeports, V Allahabad, 184, and 
IX Allahabad, 225, that in pre-emption cases it is only neces- 
sary for the plaintiff to adduce very slight evidence of the 
nominal price being a fictitious one in order to shift the 
burden of proving its correctness on to the shoulders of the 
defence, who then have to give strong proof in support of 
their case. In deahng with claims for pre-emption it is 
always necessary to keep in mind two points. One is that 
the custom constitutes an interference with the normal princi- 
ple of freedom of contract and may easily be used for vexa- 
tious or dishonest purposes. Claims for pre-emption should 
thus be dealt with with care to avoid doing injustice to people 
who have done no wrong. It is very probable that in 
Kumdiin a certain propoilion of such suits are instituted 
simply with the idea of exacting from the purchaser a pay- 
ment to induce the claimant to waive his rights, or else in 
the hope of getting decreed a forced sale of land at a price 
below its real value by misleading the court. Still, such 
cases are probablji not common. The second point to keep 
in mind is the meaning or object of the custom. 

The idea of giving near relatives a right of pre-emption 
against other co-sharers of the village is to enable the pro- 
perty of the “family” in a wide sense to be presented intact, 
if an improvident member parts with his share of it. 

The right of the village co-sharers against outsiders en- 
ables them to keep the village community with its joint lands 
and joint revenue free from “undesirable aliens” — to use an 
appropriate modern phrase. 

On this latter point Sir Henry BaTOsay remarked in a 
case of 1866 in dismissing the suit of a relative who \^as not 
a co-sharer in the village concerned, that the object of pre- 
emption is to secure village proprietors against the injurious 
intrusion of outsiders not to secure the rights of distant 
relalives. 
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Coming to the definite points of local custom we find the 
geneial principle of the custom stereotyped, as Mr. Pauw 
says, in the memorandum of village customs of the last 
Garhwal settlement as follows — • 

(1) The option of purchase must first be given to the 

vendors’ kinsmen and then to the other co- 
sharers. If they decline to purchase, the vendor 
may sell to any outsider. If the vendor gives 
them no prior intimation, they may claim to 
pre-empt. 

(2) A relative of the vendor within the third degree 

has a right of pre-emption against anji purchaser 
who is an unrelated or more distantly related 
co-sharer. 

(3) If an outsider purchases, then the first right of pre- 

emption lies with relatives within the third 
degree and failing them with other resident co- 
sharers of the villages. 

The custom is referred to more briefly in Mr. Goudge’s 
settlement memorandum which notes that if any man sells 
land without the consent of, or without consulting, his heirs 
and the other co-sharers of the village, the latter will have 
the right of pre-emption. Mr. Beckett’s Alntt^ra agreements 
merely say “we will not sell village land without the con- 
sent of all the co-sharers. It will be sold to outsiders only 
if none of the co-sharers agrees to buy it.’’ 

The first requisite, therefore, to entitle a man to claim 
pre-emption is that he should be a co-sharer, and a resident 
co-sharer, of the villf^ge. 


A near relative who is not a co-sharer in the rillage has 
no right of pre-emption at all. See 
Illative, but not a Parsi Sah versus Bijai Bam and 
cos arer. others, decided bj’’ Colonel Erslrine, 

Commissioner, on 16th December, 1890 ; also Amba Dat 
versus Bijai Edm by Mr. Boss, and other decisions. 

A non-resident co-sharer also has no right of pre-emp- 
„ -j X 1 . tion, see the Garhwal village mem'o- 
randum and Gajadhar Juyal versus 
flora and others of Kandi, Malla Dhdngu, second appeal 
no. 10 of 1902 by Mr. Hamblin, Commissioner. 

A co-sharer^ who has himself become a co-sharer byi 

Co-sbarer by purchase. P^^hasc, has the same right of pre- 
emption as any other co-sharer. 
'Ml-. D. T., Boberts, Commissioner, in Moti ver^v<i Dal Si’^eh 
and Bachi, second appeal no. 17 of 1893. 
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'A near relative cannot, as such, claim pre-emption in 
non-ancestral land tBali versus Am- 
Non-ancestrai land. by, Sir Henry Ramsay, ISth 

September, 1873, quoted by Mr. Pauw). 

(IJOTC — ^For fclie purposes of a suit between a co-sharer and an outsider 
it would not matter whether the land was ancestral property of the vendor 
or not; the point would have nothing to do with the question.) 

I have not found any appellate ruhngs regarding the 
^ manner of calculating the “third de- 

33©crG© of r©l£itiiozi3uip» j • » < • • t i j. p 

gree of relationship ; but from 

Kumaun custom and decisions of lower courts it is clear that 

the correct method is to count back to the common ancestor, 

who is number 1. Thus in a family — 

A 


B 

1 

D 


C 

1 

E 


F H ' 

D and E (first cousins) are related within the third 
degree; but D and H are not. This is, of course, different 
from the method of calculation according to the Succession 
Act (X of 1865). 

The mere fact that co-sharers have failed to claim pre- 
emption when land is sold on one 
Failure to pre-empt occasion does not debar them from 
Bu sequea sa e. claimirjg the right at a subsequent sale 

of the same land. This follows from a consideration of the 
object of the custom. (Gajadhar versus Jora and others, re- 
ferred to above.) 

“For the purposes of pre-emption the asl cillage and 

.1.1 and laga villages. ’ A hissadar of laga 

village has no right of pre-emption 
against a purchaser, who is a hissadar of the asl village but 
not (before then) of the laga (Mr. Giles/, officiating Com- 
missioner, in Dat Edm versus Raghunathu and others, 11th 
July, 1891.) The converse would, of com’se, hold good also. 

A khaikar has no locus standi vdth regard to pre-emp- 
_ Khaikars and pre-emp- tion. When a khaikar in a village, 

in which the hissadar had no khud- 
kasht, purchased a hissadari right in the villrjge, it was held 
that a hissadar of the village had a right of pre-emption 
against the khaikar purchaser (Mr. Hamblin, Commissioner, 
in Harayg,n Singh and another versus Chanar Singh, mauza 
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Baina, Silor, appeal no. 15 of 1901). (See also Colonel 
Quin in Pan Singh versus Ddn Singh, appeal no. 20 of 
1896.) 

The custom of pre-emption does not apply in the case 
of buildings as distinct from the land 
Buildings. -which thej' stand (Jai Kishan and 

others of mauza Talasu versus Maheshanand. Mr. Ham- 
blin, Commissioner’s order in appeal no. 11 of 1901.) 

In town lots in Almora the custom of pre-emption pre- 
^ , ,,, vails; it depends on propinquity of re- 

hamm^dans. lationship (within the third degree) ^ 

the pre-emptor need not own a share 
in the lot sold. Co-sharers, as such, have no rights in such 
cases. In the case of Muhammadans residing in Almora 
town the legal forms enjoined in the Shora Muhammadi 
are not applicable ; they follow the rules of the Hindus, 
Colonel Grigg in Lachhmi Ballabh versus Ali Bakhsh and 
others, order of 27th April, 1894, refemng to a previous deci- 
sion of Sir Henry Eamsay. (See also Mr. J. V. Stuart, 
Deputy Commissioner’s remand report in the same case.) 

.•1 sold land to B on condition that, in the event of re- 

Contraciuai condition' A and his heirs should have the 

ov0rrido3 pre-ompfcivo first r+jht to re-purchase. Subse- 

quently the land Tvas re-sold to /4’s 
descendants. The vendor’s brother claimed to pre-empt as 
a relative and as a co-sharer. Held that the contractual con- 
dition overrode the customary right (appeal no. 4 of 1901, 
Jdyanand and Amba Dat versus Amba Dat and Sheo Dat, 
by Mr. Hamblin, Commissioner). 

(9) Succession 

There are various peculiar local customs relating to suc- 
ces.sion. Mr. Pauw has given a fairly full account of these 
customs ; and on several of the points there is nothing further 
to add, as no rulings are forthcoming. 

It is only necessary to note at the outset that the normal 
rules of succession are those of the Mitdkshara law; and these 
prevail except in the cases of pecuhar custom detailed below. 
Tliis remark and the customs described in detail apply to 
Hindus only ; there appear to be no special local rulings or 
customs applicable to the very small number of Muhamma- 
dans hving in the hills. 

The claim of primogeniture has been alluded to above 
in speaking of partitions and impartibility and need not bo 
discussed again, as it has never been successfully maintained 
in Humdun. 
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Sons. 


There are three points of custom 
calling for notice with regard to suc- 
cession by sons. 

Of these customs that of saiitia hdnt has perhaps formed 
Sauiia bfint subject of the gTeatest number of 

I'ulings. . Mr. Pauw has discussed it 
at considerable le:>]th, and I reproduce his remarks in full, 
lie says: "It is not infrequent for a well-to-do man to have 
more than one wife. In such cases the inheritance is occa- 
sionally divided according to the number of wives, each son 
taking according to his mother’s share instead of according to 
the number of sons of the same father (bhcH hdnt). As a 
bona fide instance of this species of division the case of 
Eatan Singh of Thaplyalgaon, Gagwarsyun versus Sihhu and 
others (20th July, 1869, Sir Henry Eamsay, Commissioner) 
may be cited. But sautia bant is the exception, not the rule. 
In 1861, Sir Hem^ Eamsay ruled on the case of Hand Earn 
and others of Chandol Eain, Niindalsyun versus Bhajan Dat 
and another : ‘In the absence of a will, sautia bant cannot 
be made b}! the courts,’ and again in the case of Sher Singh 
of Kirsdl, Taili Chandpur versus Eatan Singh (9th August, 
1876) : ‘In the absence of a written agreement or will, or 
the strongest evidence, a sautia bdnt ought not to be given,’ 
and in 3886 the Board (Mr. Daniell) reversed a decision of 
the Commissioner (Mr. Eoss) in the case of Eabi Dat of 
Kwirali, Idwalsyiin versus Ablie Kdm and others (6th July, 
1886), holding that bhdi hdnt is the law and sautia bdnt 
should not be allowed ‘unless any valid authority is proved 
to exist which alters the law in a particular case.’ The re- 
quired authority is usually a division made by the father in 
his lifetime, or a will, or the most undoubted proof of the 
custom of sautia bdnt in the family, such as the fact of its 
havir^j been allowed in specific cases before. But so far as 
I am aware, in no case has this species of dirision been 
allowed on ewdence of the latter elass alone. In the case of 
Padmu and others of Gahar, Paidulsyun versus Sheo Dat, 
the defendant was the son of one wife and claimed half of 
the inheritance, while the plaintiff’s tlmee sons of two wives 
demanded Widi bdnt. The attestation of existin g po ssession 
showed that the defendant was in possession of half the share, 
and from this a sautia hhdnlt made by the father was 
inferred (Sir Henry Eamsay, 5th December, 1877). Binnlar- 
ly in the case of Ganga Dat of Budoli, Gagwai-sydn versus 
Bhajan Dat and others, sautia bhdnt was infeiTed from exist- 
ing possession of long standing (13 or 14 years) and a new 
division refused (Mr. Koberts, Commissioner^ 12th Septem- 
ber, 1892).”- 
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A few remarks may be added to supplement the above 
accotint. The custom is said, in a judgment by Mr. Pauw 
himself, to be apparently of Nepalese origin and of compara- 
tively recent introduction. It is often claimed, but seldom 
admitted by the courts (though the mere fact that it is so 
const antlyi alleged might suggest that it is probably more 
common as a genuine custom than the many decisioits against 
it would seem to show; compare the last two cases quoted 
b}' Mr. Pauw in which it had been actually carried out). 

It is, however, a custom “in variance of ordinary Hindu 
law. The presumptions is in favour of equal inheritance 
among all the sons and cajent proof is required of a custom 
to the contrar}'!.” (Mr. D. T. Roberts, Commissioner, in Jit 
Singh, etc. versus Udai Singh and Lai Singh, 2nd May, 
1893.) 

In Asaru and others versus Bali Ram and others, in 3876, 
Sir Henry Ramsay quashed a sautia bdni that had been 
actually carried out by the father, on the ground that the 
mere fact of his having two wives living in separate houses 
and at feud with each other did not justify him in making 
a sautia bait. For an instance of this custom being pinved 
and upheld, reference may be made to the case of Khimia, 
etc. versus Narpati of mauza Chichon, Talla Chaukot (final 
order of the Local Government, dated 27th January, 3899). 

Reference may also be made to the sample memoranda 
of village customs appended to the preceding chapter. It 
will be seen that in Mr. Goudge’s memorandum, paragraph G, 
notes the prevalence of the custom of sautia hdnb in the 
village in question (which was taken at random). I find, 
however, from an examination of the papers of 44 Garhwal 
villages that in 43 the custom of btidi bant alone prevails, 
while in one village alone it is noted that “bhdi bant prevails 
and also (where the parties consent) sautia bdnit.” 

The custom of jethon or the extra portion of the first-born 
(jetha larka) is not infrequently set up 
in Kumdun though it is not very often 
established. This custom is mentioned by Mayne (Hindu 
Law, paragraph 488, Gth edition) as now obsolete except 
X)ossibly as a special family custom ; but it certainly continues 
to a not inconsiderable extent in Kumdfin. 

The sample memoranda of village customs quoted above 
in respect of sautia hint may be again referred to on this 
point, and I may note that of the 44 Garhwal villages taken 
at random the' papers of which were examined (see remarks 
on sautia bant) no less than 10 record the custom of jsthon 
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as prevailing, while in one other it is noted as sometimes 
being followed and sometimes not. This is rather surprising 
testimony to the commonness of this custom, which is norT 
mally regarded by the courts as one requiring very strong 
proof, when any claim of the kind is set up.^ 

I have not found any specific cases of its being upheld by 
the Commissioner or the Board of Eevenue, Mr. J. B. Beade 
in Jhagar Singh versus Ishri Singh of Bothar, Lohba (the 
only ruling I have seen on the subject), remarked (14th Janu- 
ary, 1889) : — 

“The claim of jethon must be incontestably proved to be 
a custom of the individual family concerned.’’ I have seen 
a case in which the custom was clearlyi proved., though the 
suit to enforce it failed for a formal defect. Gases are occa- 
sionally met with where existir^j inequalities between the 
shares of brothers are explained by this custom having been 
put into force. There do not seem' to be any fixed principles 
for determining the amount or area of the extra share claim- 
able under this custom. It appears, indeed, sometimes to 
be a matter for mutual agreement rather than a eastern 
enforceable at law. It is normally a question only to be 
raised at the time of jiartition of the family estate (whether 
a formal partition by the court or a private division by the 
liarties or by a panchaya%). 

In the case mentioned above, however, it appeared that 
certain specific lands were set apart on the father’s death as 
jethon land, the bulk of the estate remaining joint property. 


The question of the right of illegitimate sons to inherit a 
, share of the father’s immovable pro- 

egi ima e sons. pertyi is a particularly vexed question 

in Kumdfin and has often produced mistaken, decisions. This, 
is due mainly to the peculiar and changing condition of the 
hill-castes, which has been described in a previous chapter. 
Even with a knowledge of the local caste conditions and the 
customs relating to marriages or irregular connexions, it is 
not easy to arrive at a correct decision. 


The circumstances of the illegitimacy are generally uni- 
form. A man takes another* man’s wife or widow and lives 
with her (whether he has or has not already a wife living). In 
some cases the man pays the woman’s price to the husband,, 
if he is alive, or to the relatives of her husband or failing 
them to her own family ; in other cases nothing is paid. In 
any- case a ceremony ia performed by the family priest and. 
frequently the man proclaims the entry of the woman into 
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his familyi by killing goats and feasting his hiradari. I'he 
man and woman thus living together are known respectively, 
as dhdnt and dluinti. The connexion is commonly a i^er- 
manent one; it is very common in Kumaun among the ordin- 
ary villagers and is not considered in any way disgraceful. 
When the woman has been paid for, the offspring of the 
connexion are socially equal to all members of their fathers’' 
hiradari. In the other event they are inferior to some extent 
until the price is paid. This can be done at any time, the 
children may themselves do it. As far as the question of 
inheritance is concemed, however, the children of both classes 
of dhdniis are equal. 

It is the children of these connexions regarding whose 
rights there are constant disputes. 

It is a well-known principle of Hindu Law that among 
the higher castes (Brahmans, Chhattris and Vaishs) an 
illegitimate son has not a right to a proper share in the estate, 
but only to maintenance. On the other hand, amor(g Sudras 
an illegitimate son by a recognised concubine has a definite 
right to a certain share of the family estate, though this 
custom has been the subject of much discussion and varying 
rulings (see Mayne’s Hindu Law, pages 723 et seq., 6th 
edition). The children of a dhdnii woman are admittedly 
illegitimate. This being so the normal trend of decisions is 
to apply the abovementioned rules of Hindu Law regarding 
the higher castes without due consideration of the class of 
people to whom the rule is being applied. 

Every Hindu villager in Kumdiin calls himself a “Rajput” 
or a "Brahman.” 

'But, in reality, as has been mentioned in the remarks 
on the hill castes in the introductory chapter, and as may be 
seen from the settlement reports of Messrs. Pauw and 
Goudge, the most numerous class of proprietors in the hills 
are really of Sudra origin or of castes of dubious standing. 
Some of them have assumed the sacred thread and others are 
gradually doing so, but they are as a matter of fact Sudra 
or of mixed origin, and, as such, the inheritance of shares by 
illegitimate sons is to be regarded as a normal state of things 
among them, and not as an immoral local custom requiring to 
be strictly proved. 

I have never seen this view of the question discussed in 
any ruling; Mr. Pauw merely refers incidentally to the right 
"which is sometimes recognized, of an illegitimate son to 
succeed to his father’s inheritance in default of other issue” ; 
this is putting it very inadequately. The rulings available 

10 



( 58 ) 


generally refer to the custom amor^g some definite high caste. 
No record containing any general discussion of the question 
as regards the normal Khasiya villagers has been discovered. 

It may safely be asserted, however, from a considerable 
experience of incidental and undisputed instance that among 
the ordinary villagers of somewhat dubious caste as distinct 
from the undoubted Brahman and Bdjpiit caste an illegiti- 
mate son inherits equallyi with legitimate sons as a matter of 
course. This is a natural result from the actual facts of the 
origin of the ordinary village castes. 

I remember a case between some Khas Brahmans in an 
Almora village. A left four sons B, C, P, and F; D died 
without issue and illegitimate son of F sued that legiti- 
mate sons of B and C for a one-third share of D’s land. 
The defendants objected that the plaintiff was illegitimate, 
but the latter pointed out that B and C themselves had both 
been illctgitimate sons of A and yet had each inherited without 
question one-fourth of his estate. 

The real question at issue in such cases is not so much 
(as it is usually put), whether illegitimate sons of TCumdun 
can claim to inherit a pi'opoi'tionate share in the ancestral 
estate, as whether the i^arties belong to a genuine Brahman or 
Rdjput caste or to a Khasiya caste. 

The following cases on the subject may be refeiTed to for 
rulings. 

Among “bishts” the sons of dMntis do not inherit equally 
with legitimate offspring, (Bachi versus Mahcndra Singh of 
Basur; Malla Tikhun. Colonel Giigg’s order of 28th April, 
1894, diffeiir^g from the Lower Court’s finding.) 

In Bach Bdm and Ganga Dat versm Tdi*dpati and others 
of Bheta, Katyur, the title of three sons of a village Brahman 
by a (Ihdnti to full shax’es of his estate was decreed by 
Mr. Giles, as Officiating Commissioner, on 14th August, 1891. 

In Nar Singh versus Ram Singh and others of Sfrkot, 
Borarau, the plaintiff was the only legitimate son and he 
claimed half the estate bj' sautia hdnt against the four sons by 
a dhdnti. It was held that he was only entitled to a one- 
fifth share. (Mr. Ross, Commissioner, 15th September, 1887.) 

In Rddhdpati versus Hari Kishan (appeal No. 34 of DSS9) 
and Jhdru versus Ndthu and Edm Dat (No. 14 of 1893-94) the 
Commissioner, Colonel Ersldne quashed the claims of sons of 
dhdntis in the case of Brahmans ; in the latter case he refeiTod 
to the rights of illegitimate sons among Sudras. In the former 
case a special remand inquiry into the alleged local custom 
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■was made. In none of these cases apparently was the point 
raised whether the parties were of genuine Brahman or Edj- 
piit castes. In Umrdo Singh and Kirpal Singh versus Jhagru 
of mauza Nc(gi’asu, Garhwal (Colonel Erskine, Commissioner, 
15th March, 1894) the legitimute sons had admitted the right 
of the defendant, whose claim was, therefore, upheld. It 
thus appears that there is no important variation in Kumdun 
of the normal Hindu law in respect of this custom. Genuine 
Brahman and.Edipdt castes follow the regular custom where- 
by illegitimate sons have no claim upon their father’s estate 
for anything more than maintenance. 


At the same time it is most necessai'y to keep in mind 
the very important fact that a great number of hill villagers, 
who bear Brahman or Bajput names, are not of genuine 
Bdiprit or Brahman caste, but are Khasiyas. It thus really 
becomes a. question of fact J’egarding the status and tile caste 
of the parties to each indmdual case, and since this is a 
matter of considerable doubt and obscurit}'! in many cases, it 
is often necessary to enquire into the actual custom regarding 
such inheritances prevailing in the particular caste in question. 

The custom relating to a man’s keeping his elder brother’s 


The Bbitwaj. 


widow has been described by Mr. Pauw 
in the following tez’ms : — 


“In all but the very h’lghest castes in Garhwdl it is the 
custom for a man to take into his house as his wife the wido'^’’ 


of a deceased elder brother (hhdtcdj). In such cases the woman 
is regarded as equal to a lawfully-married wife and off- 
spring as legitimate (asl) children; but if the hlidtcaj continues 
to live in her deceased husband’s house, she is looked upon 
as a mere concubine and the issue is illegitimate (kaviash 
(Kirpdl Singh of Pharkandai, Iriydkot versus Partab Singh, 
Mr. Giles, Commissioner, 18th July, 1891). In part of Malla 
Salan, pattis Khatli and Bangarsyun, the son of a hhdicaj is 
not allowed to take rice with his kinsmen though otherwise 
under no disabihty. The term bhdwaj like the term hhdi is 
somewhat loosely used, and is applied to the wife of a cousin 
and sometimes to the wife of a distant relative; though not 
usually so if resident in a different village. In such cases, 
however, the right of the son of a bhdwaj as such, usually 
becomes merged in the narrower right which is sometimes 
recognised, of an illegitimate son to succeed to his tatlKw’s 
inheritance in default of other issue.’’ 


With regard to this custom reference may be made to two 
rulings. In one of Colonel Eskine’s in Jamnu versus 
Musammat Man'uh and others, a Garhwril case of 15th March, 
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1894, it was held that the hhdwaj, after the death of her pro- 
tector, the second brother had no claim to a life inteiest in 
his propertji as against the third brother. 'This seems in 
conflict with the usual custom. In Padua versus Bhawdn 
Singh and others of Machor, Malla Lakhanpur, however, the 
Commissioner, Mr. Eoss, held that it is quite customary for 
men to take up ■Ruth the widows of their deceased brothers and 
the children are treated as on an equality with any other 
children of the f£.mily. Bhawan Singh, the son -of the hhdwaj, 
would inherit as against collateral relatives. 

The case referred to above (Padua versus Bhawdn Singh 
and others) may also be quoted v/ith 
reference to the practice of adoption in 
Kumaun, as it is the only reference that has come to light to 
the informality and castfalness of procedure which is habitual 
among the hill people vrith regard to adoption. 

Bhawan Singh (the son of hhdtoaj) took a, widow with 
her son, Jasa, to live with him and treated Jasa as his son,. 
It was held that Jasa was practically adopted by Bhawtin 
Siurh; that such informal adoption is all that takes place in 
these hills and that except amongst the inhabitants of largo 
towns and rich people the formalities required by Hiudu Law 
aro never gone thi-ough. 

Eeverfcing to points of custom more directly relating to 
The widow Succession Mr. Pauw’s remarks on 

succession by the widow may be quoted 

in full. 


He sa5's : "In default of sons, the widow as elsev;hera 
succeeds to the inheritance for life. Alienation of the estate 
by her to liquidate the real or pretended debts of ber husband 
forms the basis of manj'^ suits. With a. view to forestall and 
avoid litiigation, it was formerly the custom for the widow 
■wishing to alienate land for this purpose to apply to the district 
officer, who, after a short inquiry, if the circumstances justi- 
fied, made an executive order peimitting her to do so.’’ 

Such petitions are occasionally presented even now and 
afford useful oppoi'tunities to warn the intending vendor of the 
law on the subject and the disabilities of widows in respect of 
alienation. Such summary executive orders ‘‘permitting’’ 
sales by widows were only precautionary measures to prevent 
htigation, and could not bar subsequent suits by the heirs or 
invalidate the operation of ordinary Hindu Law. (Mr. I). T. 
Eoberds, Commissioner, in hfatlrura Dat versus Musarnmat 
Dhaun Sundari and Sheikh Kullu; 21st Julji, 1892.) 
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Regarding the succession oP the daugliter and the ' ghar- 

Tho daughter and ghar- jawain tilery is little to add to Mr. 
jawaui. Pauw’s remarks. He says (page 43) : 

“The daughter’s position in the hills is much weaker than 
under, ordinary Hindu Law. Though decisions such as 
Bahddur Singh and others of Mathdna, Ringwdrsyun versus 
Prasddi, 28th Augnst, 1885 (Mr. Boss, Commissioner) and 
Kura of Talli Kolii, Khatli versus Lalu, 3rd May, 1892 
(Mr., Eoborts, Commissioner), have declared the dar\:jhtcr 
entitled to succeed in preference to unrelated co-sharers of the 
• tillage and distant relatives, still her right is not generally 
recognised by the people themselves. 

It is the custom for a man who has no son to marry his 
daughter to a son-in-law who agrees to live in his house and 
who is known thereafter as the ghar-jawain. In such a case 
the daughter takes her father’s inheritance, but should she 
go into her husband’s house, the inheritance usually descends 
to the nearest male heirs of the deceased. Even in the case 
of a ghar-jawain the relatives freguently make a strong 
fight for the property, especially if the marriage lias been 
arranged by the widow after the death of her husband. In 
such cases it is not uncommon for the widow to go through 
the form of sellir^ the land to the ghar-jawain on the pretence 
that the sale proceeds are required to repay him the cost in- 
curi*ed in settling her husband’s debts.’’ The ghar-jawain 
custom is analogous to that of adoption and appears to be 
based on similar grounds and practised under similar cirerrm- 
stances. Thus it may be deduced that a man who has a son 
liwng cannot adopt or affiliate a ghar-jawain, nor can a widow 
do so. An exactly similar custom prevails in a certain caste 
in Madras and is fully discussed in Indian Law Eeports, IV 
Madras, page 272. 

“Occasionally in some Khasiya villages, the whole of the 
deceased's property is made over to 
another man, on the condition that he 
lives with the widow as his wife. This second husband is 
known as tekwa. The reversioners, by this arrangement, 
give up their claim to any part of the deceased’s property. 
The practice is regarded as a somewhat immoral one.” 
(Pauw, page 44.) I have never come across any instance of 
this practice. 

“Among the various castes of jogis, known as Giri, Puri, 
jg Hath, Bamagi, etc. tlie succession lies 

to the chela or disciple, not to the son. 


Tlio tolcwo. 
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from Mr. C. A. Sberring’s Notes on the Bbotias of Almora and 
Garbwal, published by the As.atic Society, Calcutta, 1906. 
He says (page 97.) “ There could be no greater mistake 

than to siipose that the INIitaksbara Law is applicable to any 
of the Bbotias; in fact, excluding dollar, the Bbotias do not 
even know what the Vedas are. It is in questions relating 
to property,' (be law of inheritance, adoption and woman’s 
property, that the difference between the Bbotias and other 
Hindus is most clearly seen. A woman has no special pro- 
perty of her own, although at the will of her husband or 
father she ma}’’ be allowed to keep what she earns, but this 
is entirely dependant on the pleasure of the man concerned. 
The laws of inheritance are not those of Hindu Law, and the 
principles applicable to adoption, as found in Mitaksbara 
Law, are unheard of. As a matter of facC in cases of adoption 
the choice im^ariably falls upon the heir. The idea of a joint 
family is quite unfamiliar. The father is the absolute owner 
of all xiroperty, including ancestral, and 'can mortgage on his 
own signature without reference to his sons. 'S^en the 
infii’inities of age impair the father’s business capacity, the 
sons divide the property and he is more or less at their 
mercy. There is no fixed share apportioned to him, but 
custom generally insures that some extra portion is put aside 
for him, and he lives with the son wlio is his favourite. 
Frequently the father is neglected, and cases of great hard- 
ship on parents who have been rich, but whose property has 
been taken by the sons, are often met with. A son can at any 
time insist on partition. Johdr and Mdna are exceptions, in 
that the father can refuse to give his sons shares in his self- 
acquired propel ty ; but in regard to ancestral property he has 
no choice. 


There are no special local customs relating to succession 
to landed estate among the small Mu- 
Muhammadans. hammadan community in Kumdun, so 

far as can be ascertained. 


The Doms, though most probably of aboriginal descent, 
follow tlie customs of the Hindu castes 
' as regards religion, marriage, inherit- 

ance, etc. The illegitimate sons of (Ihdvtis inherit as among 
the Khasiyas, and their customs are distinctly lax as regards 
these connections, a woman sometimes going on from one 
paramour to a second and a tliird. 

Owing to their very backward state and the fact that they 
own very little land, it is seldom that questions of succession 
among them — or indeed any other questions except those of 
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petty debts — come before tlie courts, Tlmre are no rulings 
forthcoming regarding Dorns as a separate class. • 

Thei'e are very few rgvenue-free proprietarj' holdings in 
the hills, and the tenure is one calling 
for no particular notice. When British 
administration M'as first introduced, a great number of mudfis 
were found in existence though Mr. Pauw, page 42, implies 
otherwise. These were resumed wholesale by Mr. Traill (see 
Mr. Batten’s Kumaiin rejjort, paragraph 24), and the subject 
was further enquired into in 1855-56, and has long been 
finally settled. The remaining muafi estates are simply his- 
saddri holdings on which the revenue has been remitted, and 
the proprietary right in them follows the usual rules applicable 
to revenue-paying land. 

The custom of primogeniture, as has been noted above, 
was recentl}'^ alleged in the case of one Garhwdl muafi, but the 
claim vras not sustained. 

(10) Boundary disputes 


The question of village boundary disputes and unmeasur- 
ed cultivation at a debatable spot between two villages belongs 
more properly to the section on unmeasured land and ndyd- 
bad, and will be considered in that 'connection. 

Boundary disputes between hissadars in resiiect of old 
measured cultivation present no particular local features in 
Kumafiii, In the usual case of a row of terraced fields one 
above another there are obvious difficulties in the v;ay of a 
man’s “ removing his neighbour’s landmarks.” 

Gunth (or temple) lands and the jiroprietary title in 

them will be referred to in a subsequent 
• MiecoUanous. chapter. 

Sadabart lands will also be dealt with under the heading 
of Miscellaneous tenures. The pro- 
pnetary right in sadabart villages is, 
it may be mentioned here, precisely on the same footing as in 
ordinary khdlsa revenue paying villages. 


The general question of ndyabad grants and the extension 
, of cultivation into unmeasured land will 
and nnmeasm-od land. be dealt With in a Separate ciiapter. A 

few words may, however, be added here 
regarding the position of the hissadar in such land when it has 
been granted in na34bad or brought under 'cultivation. In 
a sanction nayabad grant the hissaddr has exactly the same 
rights as he possesses in old measured land, subject to any 
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special conditions which may be inserted in the order granting 
the land. It was for instance directed by Mr. Hamblin as 
Commissioner that in repnrtingf for sanction n proposed ndyd- 
bad grant, where there are trees standing on the land, it 
should be stated whether a condition requiring the trees to 
be left unfelled is necessary or not. If such a condition were 
inserted, the grantee hissadar’s power over the land would 
be limited in a manner which would never apply in a case of 
old measured land. Since, however, it is probable that gi-ants 
of land for ndyabad will very seldom be recommended in 
cases where there az’e trees which should not be cut, standing 
on the land, this condition is not likely to be often enforced. 

A hissaddr can sell his ndydbad grant as freely as he can 
sell his old measured land, unless there is a special condition 
precluding sale attached to the gi'ant. This was formerly 
doubted, but was finally laid down by Mr. Hamblin, Commis- 
sioner (letter No. 2131/IV-A — 38 of 1900), on a reference 
from Almora. 

In one case in Almora, the record of which has remained 
undiscovered in the I'ecent search, it appeared that certain 
measured land, which had been lying waste and had become 
overgrown with forest, had by mistake been included in a 
ndyabad grant made in favour of certain hissaddrs other than 
the recorded owners of the land and the grantees supposing 
the land to be bendp had broken it up and cultivated it. On 
a suit by the original owners it was ruled by Mr. Hamblin, 
Commissioner, that if the grantees could not show sufficient 
length of adverse possession to give them a good title, it was 
open to the recorded owners to establish their title and recover 
possession in the old measured portion of the gi-ant notwith- 
standing the duplicate settlement in favour of the grantees 
(which was of course invalid in the case of land already the 
property of others). The question of the sale of unmeasured 
extensions of old cultivation has been referred to in dealing 
with the selling value of hissadari property. 

This question and the whole subject of disputes about un- 
„ , measured cultivation presents little 

lagers regarding tm- difficulty if only we keep in mind the 
measured land. dear distinction which is often over- 

looked or confused, between (1) the re- 
lations of the villages inter se ; and (2) the relations between 
the villagers and the State in respect of such land. Between 
Government and the villagers the relation is that between’ 
a supreme proprietor and his dependents. The question is 
one of executive action or of procedure under the Forest Act 

11 
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and' Government can prohibit any extension of cultivation or 
other act of the villagers, when such cultivation or act seems 
injurious to the public interest or otherwise inadmissible ; but 
if the cultivation or action is unobjectionable from the point 
of view of public interests, Government sanctions it or acqui- 
esces in it and takes no action, and it then becomes a simple 
question of civil and customary rights between the villagers. 
If A makes an extension of cultivation adjoining h:s old land 
and Government does not object on public grounds, then A 
has a good title to that land as against B, C, and D, unless 
B, C or D can prove a pre-existing civil right of user or 'cus- 
tom over the land, such as a right of way or an old threshing- 
floor,- which right has been injuriously affected by A’s action. 
Then it becomes a simple question of prior right inter se, sub- 
ject to the acquiescence of the overlord. Government, in the 
land being utihzed or occupied by one or other of the parties. If 
tliis view of the situation is kept in mind, it will be found 
a comparatively simple matter to settle -questions between 
hissadars and others regarding possession and right in un- 
measiued land. 

The whole question will be dealt with in a more general 
discussion on rhe subject of naydbad and waste lands in a 
subsequent chapter. 
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CHAPTBE m 
Khaikars 

(1) General remarks. 'Author, ities followed 

The original and nature of the khaikari tenure have been 
indicated in the lengthy quotation made in the introductory 
.chapter from Mr. Pauw’s report. 

Prom the earliest days of British administration the posi- 
tion and rights of the khaikars and the question of succession 
to khaikari holdings have been the subject of incessant war- 
fare, in which the unfortunate khaikars, numerically the 
weaker side, and socially and officially of little weight and 
influence through their poverty and ignorance, have steadily 
been getting the worst of the struggle and are still only too 
often unfairly deprived of their rights. 

■ As Mr. Pauw remarks (page 46) “ The fact is that nine 
out of every ten hillmen are hissadars, and every curtailment 
of the right of succession ‘to the khaikars is 'to their advan- 
tage.” 

It is not too much to saj' that the khaikari tenure forms 
the central crux of the Kumdiin system of land tenures. It 
is, therefore, essential to begin with a clear understanding of 
the origins of the various .groups of tenures now classed to- 
gether as khaikari. 

The origin and status of khaikari tenure and the khai- 
kar tenant will be found referred to and discussed in the 
following papers and reports, on which I base my account : — 

Mr. Batten's collection of official report of the prov- 
ince of Kumaun (1851 and 1878) pages 105 to 
107 and 111 (quoting from Mr. Trail’s report of 
1829), 263—290. 

Mr. Beckett’_s Garhwd.1 Settlement Beport (1866), 
■' pages 9, 10, 50 and 51. 

Sir Henry Bamsay’s Beport on Mr. Beckett’s Ku- 
maun settlement (1874), pages 16 — 17,, and page 
7 of the Board’s forwarding letter. 

Mr. Pauw’s Garhwal Settlement Beport (1896), Chap- 
ter II. 

' ' Mr. Goudge’s Almora and Naini Tdl Settlement Be- 
port ' (19032' pages 10— 12^ 
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As an example of the one-sided representation of the 
origin of the khaikari tenure which has often misled officers 
ill-informed regarding the local tenures, reference may be 
made to page iv of Pandit Ganga Dat’s pamphlet on land- 
lords and cultivators in the Kumaiin Division, where an 
account is given wliich entirely ignores the most important 
class of ex-proprietary khaikars. 

An inadequate, though less one-sidefl, view of the tenure 
is to be found in a long note on the subject submitted by Mr. 
Giles, as Senior Assistant Commissioner of Kumdun, to the 
Commissioner, in his letter No. 1277/11 — 3, dated the 22nd 
April, 1890 (in his paragraph 7 particularly). 

(2) The main classes of khaikars 

T\ro inclusive classes The existing khaikari tenures may 
of khaikars. all be classed in two great divisions : — ■ 


(a) Firstly, we have those khaikars who present the 

original cultivating pro- 
(a) The under-propne- pnetors of the land, and 

held entirely by khai- who were deprived of their 
kars. independent right by 

grants or assignments 
of the proprietary right under native rule, or 
were by fraud or force reduced to the status of 
khaikars by usurping thokddrs, mudfidars or 
padhdns in the early days of British rule (cf. 
Pauw, page 33, and Henry Eamsay, page 15). 


These ex-proprietors are the pakka khaikars and their 
right is really an under-proprietary one (cf. 
Messrs. Pauw and Goudge). But of this class 
of khaikars the only ones that have succeeded 
in presenting a distinct existence with recognised 
status and rights superior to those of the inferior 
classes of khaikars are those whose villages 
remained in the cultivating possession of the 
khaikars alone, the hissaddrs not having suc- 
ceeded in obtaining khudkdsht cultivating pos- 
session in them. 


In many cases, however, tlie gi’antee or usm'ping hissa- 
ddr obtained khudkdsht pdssession in the 
village, and in all such cases the original occu- 
pant khaikars lost their distinctive status as 
■pakka ex-proprietary khaikars and have sunk 
inextricably into the general inferior class of 
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occupancy tenant khaikars. See, however, 
paragraph 14 below on recent invasions of 
khaikari villages. 

Our first class of khaikars, therefore, consists of the 
old occupant cultivators in villages where the 
hissaddrs hold no khudkdsht land; all villages 
held entirely by khaikars belong to this class 
since no instance is on record of an entire village 
of khaikars having any other origin. 

(b) The second class of khaikars is that of the inferior, 

kaclicha or occupancy- 
(6) otherkhaikara. khaikars; it com- 

prises all khaikars other than those of the wholly 
khaikari villages described above. All these 
remaining khaikars, whatever the origin of their 
tenures may have been, are now on a precisely 
equal footing as regards their status and rights. 


This second main class of khaikars may be sub-divided 
as follows according to the origin of their khai- 
kari rights. The sub-divisions given include all 
the possible ways in which the khaikari right has 
originated in the past or can now be acquired or 
created : 


(i) The old occupant ex-proprietor in villages where 

Ex-propriotarp khai- 

kara in khudkfisht vil. obtained or po&sessed 

khudkdsht possession in 
the village. The grantee was “ by the 
custom of the country entitled to take one- 
third of the estate into his immediate posses- 
sion or Bir” (Mr. Traill, paragraph 14, quoted 
on page 111 of the Collection of Reports) . If he 
failed to do so, the old occupants continued to 
hold the higher under-proprietary status to 
class (fl), though it seems illogical that the fact 
of the grantee taking khudkdsht possession of 
part of the village should affect the status of the 
old occupants so as to leave them worse off than 
similar cultivators in villages where the grantee 
did not get possession. In both cases the 
khaikars were really pakka ex-proprietary khai- 
kars. In practice, however, the old occupants 
in the khudkisht villages sank to the status 
of the ordinary kachcha occupancy khaikafi 
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(ii) The Khurnis or Kainis— both terms are now obso- 

Khurnia : original occu- lete-oM permanent ten- 
pancy tonants, a^Hts S6ttl6d OH the 6stat0 

by the proprietor and 
allowed a hereditary right after long occupancy. 
They have now become merged in the class of 
kachclia khaikars which is a rise of status for 
them, as they used to pay higher rents and 
were more dependent on the proprietor [c/. 
Mr. Batten’s G-lossary to the Collection of 
Reports : "a vaS'Sal tenant permanently 
attached to the soil ” “ ori- 


ginally settled as abscriptus (sic.) gleboe ”]. 
These two classes (i) and (ii) represent the old ances- 
tral khaikars of the period before the framing of 
records, and the body of khaikar tenants can 
no longer be recruited in either of these ways, 
(iii) Of the more recent modes of acquisition and crea- 
tion of khaikari right the 
most common is that of 
a registered agreement 
given by the hissadar on payment of a pre- 
mium. Such instruments must be registered 
since they are in effect permanent leases and 
many tenants and others suffer from inability 
to enforce their rights under these deeds 
through lack of the necessary precaution of 
having them registered. 


(iv) At settlement a tenant-at-will or other person may 

Khaikars by virtue of r^orded as a khaikar 
agreement at settle- Q't 1X16 r6C(UGSt 01 tOO 

nient. hissaddr, usually under 

some previous agreement between the parlies. 
It is common, in fact, for instruments purport- 
ing to confer khaikari rights to defer the entry 
of such rights till the date of the next settle- 
ment. 




Of more recent date is the custom of G-overnment 


Khaikars m nayabdd 
lands. 


exercising the power of 
conferring khaikari right 
on tenants who have 


broken up and improved unmeasured G-overn- 
ment land on behalf of some proprietor though 
the original status of such ^ tenants was only 
that of sirtdns of tenants-at-will. 
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The sovereign right of Government over all unmeasurecl 
and unassessed land (which is now technicall)^ district protect- 
ed forest) has always been indisputable in Kumaiin, and this 
power is now exercised to confer the status of a Ichaikar on a 
tenant who has at Ms own expense and by his own labour 
reclaimed Government waste land in a separate chak or thok 
apart from old measured land. Tins appears to have been 
first done during the last GarhwAl settlement following a rul- 
ing of 1891. 

By way of explanation it should be premised here that 
in the hills no length of occupancy in old measured and assessed 
land gives a sirtan any title to occupancy or khaikari rights 
(see the following chapter on sirtdns). 

It may further be noted that a tenant, who is already a 
khaikar, is entitled to khaikari right in 
ErfeMions of cuifciva- extensions of cultivation made by 
Mm in unmeasured land; this, how- 
ever, is an exteusion of an existing khaikari right and must 
be distinguished from the creation of an entirely new khaikari 
tenancy in favour of a shtdn, with which we are now dealing. 

These khaikari tenures may be created either by the 
Commissioner’s order at the time of making a summary ndya- 
bdd settlement or grant of a block of unmeasured land, or by 
the Settlement Officer in dealing with extensions of cultiva- 
tion in the ordinary course of settlement. 

Mr. Goudge’s report (page 12) may be quoted as putting 
the above fa'cts more concisely. He says : “No length of 
occupation in land already measured and assessed can change 
a tenant-at-will into a khaikar ; but inasmuch as holdings may 
be increased in the hills by reclamation of the adjoining waste, 
cultivators may acquhre khaikari rights through consideration 
of the labour and expense incurred in reclamation without the 
Mssadar’s assistance and of length of occupation. The Com- 
missioner of Kumdiin has thus created khaikars in naydbad 
grants, and I have throughout exercised a full discretion in 
determining the status of cultivators of bendp or land re- 
claimed from Government waste.” 

To sum up briefly the above ac- 
khaikan count, we have two main classes ofi 
khaikars of differing status : — 

ID the old ex-proprietarj' and the under-proprietary, 
'cultivators in villages where the hissadar-s have 
never obtained khudkasht cultivating pos- 
session ; and 
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(2) all kliaikars of whatever origin, holding in villages 
where the hissaddrs have khudkasht land.** 

.This latter class comprises as sub-classes arranged ac- 
cording to their origins ; 

(i) the ex-proprietary cultivators in villages where 

the hissadars have kliudkasht; 

(ii) the old khurni occupanc)" tenants ; 

(iii) khaikars who have acquired their status by regis- 

tered leases ; 

(iv) khaikars promoted from sirtdns or otherwise given 

khaikari rights by the hissaddrs consent at 
settlement; and 

(v) khaikars created by order of the Commissioner or 

Settlement Officer in newly measured and 
assessed lands. 

To this account it may be added on the negative side, 
that : — 

(1) a sirtdn or tenant-at-vnll can never acquire 

, No acquisition of khai. 

kori by airbane in moa- length of possession aS 
surediand. 0 , tenant in old 

measured and assessed land; and 

(2) that there is nothing in Kumdun corresponding 

to the ex-proprietary 
ri hts sir tenancy of the 

' plains in the case of a 

hissaddr whose proprietary right is sold up. 
The liissaddr in such cases has no claim to 
continue to hold any portion of his land as 
a tenant under the purchaser. 

(3) Kachcha khaikars in mixed villages. Origin and 
acguisition of right. 

In order to keep clear the wide difference between the 
superior khaikars of villages held wholly by khaikars and the 
inferior khaikars of ordinary mixed villages it seems best to 
treat the two classes separately and independently in all ques- 
tions relating to the tenui-es. 

In the following paragraphs (3) to (8) accordingly will be 
found a discussion of the customs re- 
kachcha kbaikars in latlUg to acquisition of rights, SUCCes- 
mixed villages. sion, rent, alienation, etc., so far as the 

occupancy khaikar of the mixed village, in which the 'hissa- 
ddr holds khudkdsht land, is concerned. Some of these' 


gee also, paragraph 14 belqjr. 
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cnstomp; also apply in purely khaikari villages, but these will 
be indicated in dealing with such villages later on. 

To define the khaikar briefly it may be said that he is a 
permanent tenant with a heritable but 
Tho khaikar tona-t nou-transferable righl*^ in his holding, 
and paying a rent fixed at settlement, 
' which cannot be altered during the currency of a settlement. 


The rent of a khaikar bears no relation to the rents of 
other tenants, wdio in the hills are too 
19 rent. afford any standard for rent rates 

or revenue assessments. Revenue assessment in the hills are 
based on a rough classification and valuation of the cultivated 
area of a village and an estimate of its general prosperity, and 
have nothing to do with rents received by the proprietors. 

The rents of the khaikars arc fixed by simply taking the 
proportionate amount of revenue assess- 

He pays tho land re- qjj their holdings and adding a fixed 
vonuo »ti(S malikana. , ° 

percentage as malikana. 


Thus, except in some abnormal cases, a khaikar pays the 
revenue demand on his land pltts a malikana of 20 per cent, in 
Garhwdl and 25 per cent, in the rest of Ivumdiin. In a few 
special cases a higher or lower percentage was allowed by 
Ml-. Beckett, who first commuted the varying and uncertain 
dues pre-viously paid into a fixed cash percentage. Subsequent 
settlement officers have followed his settlement of tliis ques- 
tion without any deviation. 

. ^ p , . . The various modes in which a khai- 

kari right. kan tenure may originate have already 

been described briefly. 


No new rights, as has been remarked above, can now 
Old occupant cuitiva' originate on the basis of the ex-pro- 
tors and occupancy ten" pi'ietary tenancy of the old cultivator 

of the occuiiancy tenure of the fonner 
khurnis or kainis. Practically all such cases have been settled 
and recorded long ago, and though sirtdns have occasionally 
been known to claim khaikari right on the ground that they are 
really descended from old proprietors, or that they have for 
generations been acknowledged as having a kind of permanent 
right of occupancy, yet there seems to be no case on record 
in which any such claim has been successful when contested 
By the hissadar. They should have raised, their claim 40 or 50. 

..•This wa:9 first remarked by Mr. Traill as, long ago 'as 1529. 

12 


( 74 ) 


years ago at the latest, when all khaikari holdings were record- 
ed and their rents fixed, and of late years such claims have 
become increasingly unsustainable since the recent settle- 
ments. 

There is one case on record, however, where such a khai- 
Unreoorded ancestral kali right was established under the 
kh'ikari established, following circumstan'ees : 


Kalia, who claimed to be an old unrecorded khaikar, was 
tenant of certain land v.iiich was sold in 1886 by the hissadar 
to Kute Singh and others. The sale deed clearly mentioned 
the fact that Kalia had khaikari right. Subsequently one of 
the purchasers denied this right, though two of them admitted 
it. It was held hy the Commissioner, Colonel Ersldne, that 
Kalia was actually a khaikar, though not recorded and the 
non-entry of his tenure in the settlement papers did not vitiate 
his claim (Kalia rersKs Kute Singh and others, of mauza 
Barldnda, Palla Ka^'a; order of 13th December, 1893). Kow- 
a-days, however, as sir tans do not acquire Idiaikari rights by 
length of possesdon, the absence of any entry in the settle- 
ment papers is generally conclusive of the tenant’s status being 
only that of an old sirtan. 

It is, of course, less difficult for a recorded khaikar to show 
that certain lands, which he has always 
Portion of oH khaiicari (-jjg game terms as his recorded 

take'Tn tb^rocoris?' khaikari, but which have not been en- 
tered in his holding in' the records, are 
really khaikari land and have been omitted by mistake (c/, 
Gujrdni versus Madho Singh and Kundan Singh of mauza 
Badholi Mauuddrsyun, decided by Colonel Ersldne, Com- 
missioner, on 14th March, 1894). 


The creation of khaikari right by means of a registered 
. . . lease is now the usual means whereby 

by registered deed. the tenure originates. Many a rmsgmd- 

ed tenant is defrauded into paying a 
premium for an um’egistered deed, and suits for the recover}’' 
of the consideration paid, when the plaintilf has vainly tried 
to get his tenure recorded, are not at all uncommon. 

In such cases, when the tenant has been put in possession 
of the land, but cannot get his khaikari right, he remains a 
sirtan in the land until duly ejected. 


Such unregistered deeds often provide that the re'cord of 
khaikari right shall be deferred till the next revision of settle- 
ment. In the meantime they can confer no rights and at 
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eettlement the fulfilment of the conditions depends' on the 
assent of the hissadar, and not on the ineffective lease. 


Sometimes an agreement to execute a registered deed after 
a certain period is given instead of an unregistered lease, 
This is a different matter and failure to cany out the agi'ee- 
meht would involve a question of specific relief under Act I 
of 1877. Money compensation alone could presumably be 
given. 


A source of difficulty with regard to these registered leases 
is often found in cases where one or more owners of un- 
partitioned land purport to create khaikari right in their share 
of the land. This they cannot do, unless their share is ad- 
mittedly held in the shape of specific separate land and the 
other CO -sharers agree to the transaction. This is not infre- 
quently the case ; it is found in partitions that one or more of 
the parties have admittedly given khaikari rights in part of 
the common land and are, by agreement, allotted such por- 
tions of the land in lieu of part of their share of khudkasht. 
But if the other joint hissaddrs object such giving of khaikari 
rights is ultra vires. 

In Durga and others, appellants-defendants versus Jai 
Singh and Lachhman Singh, plaintiff s-respondents of mauza 
Pokharisain, Sabli, decided by Mr. D. T. Eoberts, Com- 
missioner, on 22nd August, 1892, one Jit Singh, had made Jai 
Sinkh khaikar of his khudaksht and also of his share in the 
gaon sanjait land. Jai Singh sued the bissadars for parti- 
tion and posses.sion of this portion of the say^jait land. It 
was held that khaikari right is only established when posses- 
sion is given by the hissadar who creates the right ; no hissa- 
dar can create khaikari right in common land because the 
right must be in a definite area and not in an unseparated 
share of waste land. Partition, moreover, can only be de- 
manded by co-sharers and not by tenants in common land. 


The creation of new khaikari tenures in old measured 


Khaikari tenures cre- 
ated by hissadars at 
settlement. 


land by hissadars at settlement is re- 
ferred to by Mr. Pauw (page 50) as 
follows ; — 


“ At the time of settlement, however, occupancy tenures 
are created by the hissadar and sirtdn agreeing that the latter 
‘‘shall be recorded as a khaikar in the new papers. From a 
decision of Sir Henry Kamsay (Sarbal Singii versus Eatanu 
and another, Hitoli Aswalsyun, 1866) it would appear that 
the liissaddr is not subsequently entitled to rescind the bar-1 
■gain then made.’- 
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This is a simple matter depending on an agreement ad- 
mitted before and given effect to by a settlement court. As 
mentioned above, in such oases the parties have often 
executed written agreements years before settlement contain- 
ing the condition that effect shall be given to them at the 
time of settlement. But such percedent agreements, if 'nob 
duly registered, could not be legally enforced at settlement, 
any more than such um-egistered leases can be recognised at 
other times : the carrjdng out of the agreement depends on 
the assent of the hissadar in the settlement court. (Once the 
hissadar has agreed to the entry at settlement, he must abide 
by his word, as in the case quoted by Mr. Pauw.) 

I have referred in the chapter on hissadars to the value of 
Cost of acquiring khai- the hissaddii right in land held by 
kari right by deed and khaikars and also incidentally to the 
value of the khaikari premia (bhfent) paid by new khaikars 

foi- their leases and for acquisition . of 
khaikari right. Mr. Pauw on page 60 of his report puts this 
premium at about half the selling value of the land (as khud- 
kasht). The price should be going up, as tenants get more 
plentiful and land more valuable. Sub-division of hissadari 
holdings, as the population inci’eases, leaves less superfluous 
land to be given to khaikars. On examining some recent 
registered khaikari leases at Pauri, however, the following 
result was obtained : — 

In 26 leases an area of 1,222 nalis (about 60 acres) was 
leased and the total premia paid amounted to Es. 2,014 or 
rather under Re. 1-12-0 a ndli : varying between extremes of 
Rs. 8-8-0 a nali and Re. 0-4-0 a nali. Excluding one very 
large area the average of the remaining 24 leases comes to 
nearly Rs.2 a nali. If the lands leased were of average 
quality these figures would indicate a rate decidedly under 
half the selling value as khudkasht. As a rule, however, a 
hissadar gives rather inferior land to a khaikar and keeps the 
best part of his estate for himself. Probably, then, these 
figures indicate rate of about half the selling value of the land 
or rather less the leases did not in any case state the rev- 
enue of the land transferj’ed. Tlie figures for the premia may 
not have been correctly shown in the deeds in all cases. 

'Another test in an indirect way is the proportion' of com- 
pensation paid to the hissadars and to the khaikars, respectively, 
by agreement of the parties, when land has been acquhed 
for public purposes. In one or two recent cases of this kind 
in Garhwal the hissadars and khaikars have voluntarily agreed 
that tbree-foui'ths of the compensation paid should- go to 4h6 
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khaikar and only one-fourth to the hissaddr. This seems to 
have been remarkably liberal conduct on’ the part of the hissa- 
dars. Combining the above results with the experience of 
some cases in Almora it may be 'said that the premium paid 
for khaikari right and the value of the right may be taken on 
the average to be about half the value of 'khudkdsht land, or 
Hs.'SO per rupee of revenue; but the data are somewhat 
'discrepant. The question is, however, one which is very sel- 
'dom in dispute before the courts. 

On the subject of the creation of new khaikari tenui-es in 
new cultivation by the Settlement 
Acquisition of khai- Officer in making out his new records or 
land. 'by the Commissioner in sanctioning 

nayabad grants I have already quoted 
-Mr. Goudge’s remarks. I ’cannot do better than give in full 
Mr. D. T. Boberts, Commissioner’s instructions of the 24th 
' February, 1893, to the Settlement Officer of Garhwdl on this 
'subject. They put the position with great clearness and are 
equally applicable to Nayabad grants, when the circumstances 
are similar. 

Mr. Boberts laid -down the principles to be observed as 
follows : 

"(1) In wew of the Board’s ruling in the case of Murti 
versus Uttam Nath, decided 21st January, 1891, 
the instructions given for the preparation of the 
record-of-rights in land unmeasured at last settle- 
ment and now under cultivation require amend- 
ment at one point. 

(2) The present instruction is that in case of land un- 

' measiired^rnt last settlement which since then a 
sirtdn has broken up and now cultivates, the 
cultivator shall be recorded as a sirtan and the 
hissadar from whom he holds a proprietor. 

(3) A sirtan has no occupancy rights in land measured 

at last settlement as belonging to hissaddrs or 
khaikars. The wajib-ul-arz of last settlement 
records the right of hissddars to take back from 
sirtans the land given out to them and the effect 
of an entry under the present instruction is to 
■ record that the cultivatdr has no right of occu- 
•pancy and holds his land subject to such rent or 
service as the hissadar may agree to. 

But the Board’s ruling above referred to lays down 
that in the case of unmeasured land which a 
tenant has broken^ up and brought under culti- 
.vation since last settlement, and of which he 
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has continued in uninterrupted possession 
through a long series of years, the zammdar has 
no right of ejectment. The long series of years 
is not specially determined and the period in the 
case in which the ruling was given was found to 
be over 20 years. 

(6) One of the principal grounds of this decision is that 
in unmeasui'ed land the State is proprietor and 
it follows from the position that the State has a 
tolerably free hand in determining the condition 
on which the cultivators of the unmeasured land 
shall continue to hold. 

And as there is no clear custom regulating the grant out 
of unmeasured land by proprietors and as' the 
word sirtdn implying a casual tenancy from year 
to year in measured land does not necessarily ap- 
ply in any case to a tenant who has broken up 
and cultivated waste land with the consent, ‘of 
the proprietors, it by no means follows that even 
if the tenant has not held through a long series 
of years the landlord is empowered to eject him. 

(6) The true position would seem to be this : (i) if the 

unmeasured land is not a mere extension on the 
boundary of the tenant’s original holding but is 
new land, then if the tenant has had uninter- 
rupted possession for a long series of years he 
has unquestionably acquired an occupancy right. 
By analogy with the rule in the plains, a period 
of 12 years should be reckoned sufficient ; (ii) if 
the possession has not been for 12 years or more 
the circumstances of the case require to be con- 
sidered. If the land has never been cultivated 
by the landlord himself and if the tenant has 
been put to labour and expense in clearing and 
cultivating the land without any express stipula- 
tion that the landlord could turn him out at 
will, the tenant should be recognized as having 
a right of occupancy; (iii) if the land is a mere 
extension to unmeasured land of the previous 
holding of a sirtan, the presumption should be 
that he only holds as a sirtdn whatever be the 
length of occupancy. 

(7) Tenants recognized as having a, right of occupancy 

on the grounds above stated should be recorded 
as khaikars ,and their rent like that of other 
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khaikars should be fixed at the Government 
revenue 'plus 20 per cent, in the absence of writ- 
ten agreement to the contrary." 

The Board’s order of the 7th September, 1903, in 
Nand Kishore, etc., of Gali, Eangor versus 
Dhanua and others, regarding the application of 
these rules to Almora may also be referred to. 


A further question in this connection is regarding the 
procedure for an ordinary rent court, if a case of ejectment 
regarding such land came up before it, where no settlement 
or naydbad order had ever been passed. Cases often occur 
when a hissaddr during the cuiTency of settlement has had 
naydbdd cultivation made in a separate thok away from 
measured land without the formality of applying for a naya- 
b'dd grant. Such cases are irregular, of course, as genuine 
nuyahad, the breaking up of new land in a separate chak or 
thok as distinguished from mere extensions in continuation 
of old measured land, should only be made after applying for 
a naydbdd grant at any rate when the cultivation is more than 
an insignificant plot or is right in the forest. In the remoter 
parts, however, inconsiderable areas of such naydbdd often 
pass unnoticed for many years and are not interfered with 
when found to be of old standing and not of an objectionable 
■natm’e.*’* In the case of such land if the hissaddr ejects or 
tries to eject his tenant the court should evidently follow the 
rules quoted above and declare the tenant to be entitled to 
resist ejectment if the circumstances appear such that he 
would be recorded as a khaikar at settlement or in naydbdd 
proceedings. This is the principle laid down in the famous 
original decision of Uttam Nath versus Muflhi on which the 
settlement instructions were based, these instructions being 
ah expansion in detail of that ruling (see the chapter on 
sirtdns, paragraph 2). Compare Mr. Hamblin, Commission- 
er’s order in Autar Singh and another versus Sariip Singh, 
special rent appeal No. 1 of 1899-1900. 


It is necessaiy to distinguish these cases, where a sirtdn 

or other person cultivating naydbdd 

Extensions of cuitiya- under a liissaddr is raised to the status 
t.» by recorded kh... ^ ^ 

khaikar who extends his khaikari culti- 


vation into unmeasured land or breaks up fresh land in the 
village. A khaikar has just as much right to extend his cul- 
tivation into unmeasured land as a hissaddr has, even in 
.villages where the hissaddrs hold khudkdsht. 


"See Chapter Vl li on naydbiSd. 
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This was settled, as Mr. Paiiw says, by Sir TTenry Ram- 
say in the case of Fateh Smgh versus Hansa and others. 
The judgment is worth quoting in full : 

Revenue AppsAii No. 46 of 1882 

Appellants — Hansa and others (of Deori Kutora). 

Respondents — Fateh Singh. 

Appeal against order giving respondent a decree for 434 
ndlis. 

Appellants are khaikars and respondent a hissaddr of the 
village Deori Kutora. These villages are assessed at Rs.55. 
This claim for waste land is nothing more or less than an 
attempt to establish zamindari right within the village 
boundaries. The khaikars of this village are old mariisi 
dsamis. Waste unmeasured land is the joint property of Gov- 
ernment and villagers. If it were deemed advisable to estab- 
lish a nayabdd or to preserve a block of jungle^ Government 
has the right to do so, though such waste land is left un- 
interefered with, if it is not required by Government. The re- 
corded hissaddr has no right to claim hissaddn during the 
currency of the settlement in jungle land brought under culti- 
vation by the khaikars He may cultivate new land if he 
hkes ; but he cannot claim rent on land which does not belong 
to him, nor can he assess khaikars till proprietary right has 
been sanctioned in it; as at present life has no such right. I 
cancel the order of the Lower Court and dismiss plaintiff’s 
suit with costs. Dated the 4th February, 1882. 

The two points are — 

(1) that Government, and not the hissadars, is the 

owner of all unmeasured lands; and 

(2) that the rights allowed by Government are allowed 

to the “ villagers ” and not to the hissadars 

alone in domination over the other villagers. 

The right of khaikars to khaikari right in the extensions 
made by them has been followed withopt dispute in the latest 
settlements of all three districts. 

The order of the Board in Sheo Dat of Guil, Patti 
Dhangu versus Kalamu and others, dated the ISth August, 
1893, may 'be mentioned in this connection ; it only related, 
however, to a case in which the khaikar broke up land by; 
agreement -with -the -hissadirs. 
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(4) Termination of a khaikari tenure in mixed villages 

Having considered the various origins of khaikari tenures 
it may be as well to consider next how such tenures are ter- 
minated. There are four ways in which khaikari land may 
lapse to the proprietor in khudkdsht villages. 

These ways are — 

(i) by ejectment for non-payment of rent or for other 

cause ; 

(ii) by voluntary relinquishment on the part of the 

khaikar (Idddwa); 

(iii) by dispossession for a period of upwards of six 

months ; 

(iv) by failure of the line of succession on the death of 

a khaikar. 

This fourth way is the central question of succession to 
khaikari holdings, and is the most important point of customs 
relating to this tenure. 

Ejoccmont for non- Of the ejectment of khaikars 
payment of root. Mr. Pauw says (page 48) : 

“ The ejectment of khaikars can only take place on a 
decree of Court which is usually only made in case of proved 
inability to pay the assessment, for instance, non-satisfactiro 
of a decree for rent. It thus happens that the ejection of 
kliaikars is almost unknown.. The hissadar is also very 
cautious in interfering with a khaikari holding unless armed 
with liidawa as it generally ends in his being mulcted in costs.” 

As the rent of a khaikar is always extremely lighD and a 
few rupees is easily raised in the hills, it is very rarely that a 
khaikar really cannot pay his rent, and if he is a thriftless 
ne’er-do-well or wants to throw up his tenure for any reason, 
the hissadar is nearly always ready to pay him a round sum 
to relinquish his holding, since the value of the khaikari right, 
as we have seen above, is very considerable and always far 
above any three years’ rent that the hissadar could claim. 
Accordingly I have not found a single record of a case in 
which a kliaikar was ejected for non-payment of rent. It 
was reported in Almora that one or two cases had occurred in 
the past and one suit of the kind was once filed in my com-t ; 
but on the defendant being summoned he promptly paid into 
the com’t the arrears of rent and costs and the suit was dis- 
missed. There are thus no clear rulings on the subject and 
the. procedui’e that should be followed is not at all clear. 

13 
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Mr. Pauw, it will be seen, puts it vaguely. Whether a hissa- 
dar should first get a decree for arrears of rent and on failing 
to get satisfaction should sue or appl}' for ejectment on the 
basis of his decree, or whether he should sue direct for eject- 
ment on the gi'ound of non-paj^ment of rent, or should sue 
in the alternative for arrears of rent, or in default for eject- 
ment, is nowhere laid own. There is no provision in the 
Kumaun rules for ejectment by application or notice, and it 
would appear that the hissaddr should either sue directly for 
ejectment on the ground of non-payment of rent and get a 
decree if the defendant fails to paj^ the amount due into Court, 
or else that the hissaddr should first get a decree for arrears 
of rent and then file a further suit for ejectment if the decree 
cannot be satisfied by attachment of the other property of 
the khaikar. In the solitary case referred to above the hissa- 
ddr adopted the former direct course, but the latter double 
procedure appears to be that contemplated m Mr. Pauw’s 
note. 

It would seem also that non-payment of however small a 
sum would entail ejectment from the entire holding. It would 
be more equitable perhaps if the Court had the power to 
determine the area of the portion of the holding, ejectment 
from which would fairly represent the amount of rent due. 

The only other case in which it has ever been held that a 
Ejectment by hissaddr ^issaddr can claim to eject a khaikar 
objoctiug to transfer by Would appear to be in the event of the 
khaikar. letter’s attempting to mortgage or 

otherwise transfer his holding. This is not so much the 
ejectment of the khaikar as the resumption by the hissaddr 
of land which has passed out of the khaikar’s hands. Even 
this power, however, is of doubtful extent. 

Mr. Pauw's remarks on the subject are as follows 
(page 47) : 

It is a very general practice for khaikars to give culti- 
vating possession in some of their land as security for the 
payment of a loan, that is to say, by deed or verbally they 
mortgage their holdings. In the case of Dhan Singh versus 
M'akhandu of Kot, Sitonsyun, the defendant, a khaikar, 
similarly mortgaged land to various people, and the plaintiff 
hissaddr sued to recover the land. The Court of first instance' 
(Colonel Garstin), after examining the papers, found that tw’o 
of the mortgages had been recorded in the settlement papers, 
that there was hardly a tenant in the village but had some 
land mortgaged, that the plaintiff admitted that the custom 
of a mortgaging for a short time was a common one, and that 
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if the defendant would redeem in a short time he would not 
object. Plaintilf was given a decree that if defendant failed 
to redeem in two years he might redeem himself. Sir Henry 
Eamsay in appeal ruled : ‘’As there is no special clause in 
the settlement agreement and the whole village does not 
appear to be in the hands of khaikars, I do not see why the 
kliaikars of liot should be different from others. If they 
can mortgage, they can sell. Therefore any mortgage that 
khaikars can make must be purely nominal and can convey no 
right to any other of the khaikari land he holds” (22nd 
August, 1873). The order was cancelled and the plaintiff 
given immediate possession. No more recent case has 
occiUTed ; but it is difficult to see why the hissadar is pre- 
judiced in a case of this kind anj^ more than by a sub-lease of 
the holding, and the commonne.ss of the latter custom is evi- 
denced by the x-ecord of the former and pi’esent settlement. 
In either case the occupancy must terminate with the real 
khaikar’s deatln, and as thei-e can thus he no unauthorized 
prolongation of the klxaikai-i tenure, the hissaddr’s revei’sion- 
ary interest remains unimpaired. Mr. Pauw, however, was 
misinformed in saying that no more recent case had occurred. 
In Klxiru and "G-aneshu, appellants-defendants, versus Bali 
B.d'm of Pokhri, Sitonsyun, decided by Mr. Boss, Commis- 
sioner, on 17th August, 1888, Bali Bam sued for possession 
of the holding of a deceased khaikar Bhimu on the gi’ound 
that he had mortgaged his holding. Mr. Ross said r 
“Bhfmu had a perfect right to mortgage the life-interest in 
his khaikari holding. Bhi'mu’s son must most distinctly succ- 
eed and inherit his holding.” Though the circumstances were 
somewhat different the ruling is a very definite and unequivo- 
cal one on the subject of khaikari mortgages. It is to be 
noted that what can be mortgaged is only the life-interest of 
the existing tenant. 

Another case indii’ectly bearing on the question is that 
of Gaje Singh of mauza Bhawani, Khdtsyfin versus Sri Ram 
and Ishil Dat, decided by Mr. D. T. Roberts as Commissioner 
on the 9th September, 1892. A khaikar, Harku, had adopted 
his nephew, Gaje Singh, and then handed over his holding 
to Gaje Singh. On Harku’s death three yeax’s later the hissa- 
dar sued for cancellation of the transfer and the adoption. 
Mr. Roberts upheld the title of Gaje Singh; but this case is 
a mixed question of adoption and transfer. A khaikar could 
no doubt ■ make over his- holding to his son and heir during 
his lifetime and leave the Hllage without the hissadar being' 
entitled to object, and Gaje Singh having been adopted was 
in the position o‘f a son (see succession among khaikars 
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infra). Though the decisions of Mr. Ross naturally do not 
carry the same weight as those of Sir Henry Ramsay, yet 
I think on this point his ruling backed by Mr. Pauw’s opinion 
and the indisputable custom of the country of kliaikars 
mortgaging their land may fairly be set against Sir Henry 
Ramsay’s decision.^ Apart from such cases of mortgages 
the hissaddr could no doubt step in and resume the land 
if a khaikar made or purported to make a final alienation 
of his land by sale or gift and handed the land over to a third 
party. Other questions relating to transfer and sub-lease 
by a khaikar will be dealt with later on. 

The khaikar may also relinquish his land at any time 
by a deed of relinquishment (ladawa) 
executed in favour of his landlord, but 
not to the prejudice of his partners in 
the holding. Thus in the ciise of Chboti versus Jiviinand, of 
Uprainkhet, Bachansyun, the plaintiff widow' of a deceased 
khaikar, sued to cancel a ladiiwa given by her elde.st son to 
the hissadar defendant, as she had a younger son. Sir Henry 
Ramsay ruled: “If Paunlya did not wish to cultivate the 
land, his younger brother had the right to all, and Paunlya 
had no light to give it up by ladiiw'a.’’ The deed of relin- 
quishment was accordingly cancelled (4th September, 1878) 
(Pauw, page 40). See also paragraph 8 of the sample copy 
of Mr. Beckett’s Ikrarnaina appended to the Introductory 
chapter, this condition was a stereoWped one for all villages, 
but only applies to mixed villages in wdiich the hissadars 
have khudkdsht. 

Such relinquishments are not common now-a-days, and 
when they do occur are usually of the nature of a “ buying 
out’’ by the hissadar of tlie khaikar’s interest (see above on 
the value of the khaikari tenure). A khaikar can of course 
only relinquish the land in favour of his owm hissadar or of all 
the hissadars if there are more than one. He cannot convey 
any special interest in his land to one or two out of a number 
of hissadars by giving his laddwa in favour of such individual 
or individuals. 

In the unusual event of a khaikar wishing to resign his 
land and the hissaddr being unwilling 
Notice of relinquish- accept the resignation, the khaikar 
should, it appears, in order to terminate 


ment. 


"Since the above remarks vero written Sir Henry Eamsay's ruling has 
been followed and a mortgage by a khaikar in a mixed village declared null 
and void by Mr, Campbell, Commissioner, in Eanjit Singh of .T.awar, Balia 
Langur versus Batan Singh and othcra; order of the 27fli May, 1907, 
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his liability, file a petition in Court ffir notice to issue to the 
hissaddr tha,t the khaikar had resigned his holding (c/. Jethua 
versus Jot Earn of Kapbali, Kauriya Walla, decided by Colonel 
Grigg on the 18th June, 1896). 

Article 2, Schedule A, of the Kumaun Eules, fixes the 

period of limitation for a suit by a 

_ Khaikar out of posses- tenant to recover the occupancy of land 
Sion for over SIX montks. , - r i r t 

at SIX months from the date oi dispos- 
session. A kliaikar is a tenant and a suit by a tenant against 
a landlord to recover the occupancy of land is a rent suit 
under clause B(7) of rule 30 of the Kumaun Eules. The 
period of limitation fixed in the above-named article 2 of 
Schedule A appplies to such suits. 

Hence if a khaikar is dispossessed by the hissaddr and re- 
mains out of possession for over six months without filing a 
suit he loses the right to recover his land and his khaikari 
determines (c/. Chanar Singh versus Lalmani and others of 
Bamanchaura, Girwar, order of Mr. Hamblin, Commissioner, 
of the 3rd September, 1900). 

This rule only applies to rent suits, as between a tenant 
and his landlord. 

If the khaikar is dispossessed or ousted by a trespasser, 
not having proprietary right in the land, it is an ordinary 
civil court matter. Nor would the hissadar apparently derive 
any title to resume land from the khaikar’s being out of 
possession liy the act of a trespasser. The trespasser per 
contra could never acquire khaikari right as against the 
hissaddr, though he might in time make good his title through 
adverse possession as against the dispossessed khaikar. 

(5) KliaiJcari succession in mixed villaijes 

The fourth case in which a hissaddr can resume or recover 
possession of khaikari land forms one of the aspects of 'lie 
question of succession to khaikari holdings. 

The customs relating to succession are the most important 
of the various questions relating to the khaikari tenure, and 
turn on the point of whether the hissa-ddr can or cannot in 
any particular event claim to resume the holding as having 
lapsed through the absence of a qualified heir. 

The following remarks, as premised above, rate only i,o 
mixed villages in which the hissaddr hold khudkasht. 

The khaikari right is a heritable one, but the classes of 
relatives entitled to succeed to it are limited. The exact point 
of limitation is a great point of dispute. 



( 86 ) 


“ As regards 'the right of relatives to succeed, no doubt 
has ever been expressed as to the son’s 
Succession: sons. right,” saj's IMr. Pauw (page 46) : As 

regards illegitimate sons, however, I can find no rulings. 
Instances are often met within which the sons of a dhdnti 
wife have succeeded to a holding without dispute; but I do 
not remember any instance of a hissaddr contesting such a 
succession on the ground of the son’s illegitimacy. The fact 
is that the majority of ld)aikars are of inferior caste as the 
old occupant cultivators in the villages would naturally be, 
and among such kh.asiya castes there is no question about the 
right of a clhdnii's sons to inherit. I had an instance of this 
before me recently when the son of a dhdnti had inherited 
without dispute a fifth share of his father's holding equally 
with four legitimate sons (Gyan Singh versus Kuttu of mauza 
Goila, Civil Appeal No. 41 of 1906). 

“ The daughter’s right is more doubtful, though in the 
, . case of Musammat Sauui and another 

versus Prasadu and others, Paun, 
Ndndalsyfin, the plaintiffs sued to succeed their mother as 
khaikars, and got a decree which was upheld by Colonel 
Ei'skine on appeal (19th May, 1890). In a former case a 
nephew had been preferred to a daughter and a daughter’s 
son, even when the latter were supported by the proprietor 
while still earlier cases had declared the nephew incapable 
of succeeding at all — facts which only show the necessitj^ for 
a clear exposition of existing rulings. The daughter’s right 
is no doubt a highly equitable one, and would apply a fortiori 
in the case of a ghar-jawain and daughter’s son, though it 
can hardly be said that the rights of either are generally 
recognised” (Pauw, page 46). 


On the above points of succession by the daughter, 
daughter’s son and ghar-jawain the 
Daughter’s son and Qj^jy forthcoming appears to be 

Singh versus Chanar 
Singh of Mainkot, Malla Salt, in which Colonel Erskine held 
on the 26th August, 1889, that a daughter’s son cannot claim 
to succeed to the holding of bis (maternal) grandfather. 

On no subject in Kumdiin is there so much need, not 
merely as Mr. Pauw says for a clear exposition of existing 
rulings, but for any authoritative and reasoned ruling at all 
as in the case of khaikari successions. 
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The widow inherits a lifc-tennre in the absence of sons, 
Mr. Pauw says (page 46) : ‘ ‘As regards 

Widows. heu’s other than descendants, the widow 

has an undoubted claim to succeed in the absence of sons, 
and in this is preferred to the daughters.” In the case of 
Eatan Singh versus Dhaunkalu and others of Sirwana, 
Triyakot, the plaintiff hissadar sued to obtain land from the 
defendants, cultivating on behalf of the deceased khaikar’s 
widow, Sir Henry Kamsay ruled: “While the wife of the 
deceased khaikar is alive this claim is inadmissible” (9th 
May, 1872). 

“ The right of an adopted son to succeed would not be 
worth noticing w’ere it not that it was 
A opted sons. denied in several cases by Mr. Eoss 

while Commissioner, Sit' Henry Eamsay, however, in the 
case of Kamrup versus Kardyan Singh, Ivirkhu Mawalayiin 
(1st February, 1882), clearly upheld the right of an adopted 
son to succeed, and in the case of Sri Earn and another versus 
Gaje Singh of Bhawain, Khatsyiin (9th September, 1892), 
and Kirpa, of Ghiri, Eapholsyun versus Keddru (1st August, 
1894) this view has been re-affcmed.” (Pauw, page 46.) 

Pm-ther reference may be made in support of this right 
10 Mr. D. T. Eoberts’ decision in the case of Gajal Singh, an 
adopted nephew versus Sri Earn and Ishri Dat mentioned 
above with reference to transfers by khaikars, and also to 
Colonel Grigg’s order in Har Dat Singh versus Harkua 
(Eevenue appeal 1 of 1893-94, dated the 4th July, 1904). 


Collaterals. 


Collaterals, as a rule, are only allowed to succeed if 
they share in the cultivation of the 
holding (i.e., are what is known as 
shikmi). There are no definite rulings on the subject, but 
Mr. J. E. Eeid has expressed his opinion that section 9 of 
Act XII of 1881 might fairly regulate succession in this case.” 
(Pauw, page 46.) 


The rule laid down by Mr. Pauw is identical with the 
ruling laid down by Mr. Giles as Commissioner on 16th 
July, 1891, in Bhim bat or Kalwari versus Bhdgdeo of Chaura- 
su, that “a collateral is only entitled to succession to the Ichai- 
kari tenm'e when he has jointly cultivated the land with the 
khaikar,” a ruling recently quoted and followed by Mr. J. S. 
Campbell, Commissioner. See also the Board’s order in 
Dharma Band versus Kamldpati of Dinga, Silor, dated 9th 
October, 1889. 



( 88 ) 


The commonest cases of dispute relate to succession by 
brothers or nephews. 'I’lie ruling of Mr, Giles quoted above 
dismissed the claim of a nephew. For an instance of a joint 
brother’s title to succeed, Ganga Dat versus Bachua (Com- 
missioner’s appeals 7 and 13 of 1885) may be referred to. 
The Board’s order referred to above upheld a similar claim. 
Per contra in Tika Bam versus Birua and others, Mr. Boss 
wrote on the 10th December, 1887 ; “The laud not being 
ancestral and the brothers having lived separately they have 
no claim.’’ 

But when two brothers took a joint lease from the hissa- 
ddrs and their sons succeeded them, on the death of one of 
the sons without direct heirs it was held that his cousin, 
the son of the other joint lessee, was entitled to succeed to 
the holding, although the brothers and their sons had been 
in possession quite separately and had had their holdings sepa- 
rately recorded in the settlement records (Bhawan Singh of 
Kotuli, Boi-arau versus Gauri Dat and others, Mr. Giles, 
Commissionei’’s order of 31st August, 1891). 

In this case the joint lease saved the situation as against 
the hissadiirs. But if, in an ordinary case, two brothers in- 
herited their father’s holding and thereafter separated and 
held the land in two distinct holdings, separately cultivated 
and pajdng separate rents, the survivor could not claim to in- 
herit if his brother died without direct heirs. 

The question turns on the point whether the collateral 
was actually a shikmi in joint cultivation of the holding or 
not ; he must apparently have had an unseparated interest 
with the deceased khaikar during the latter’s lifetime and 
have been jointly liable for the rent, since this is the point 
where the hissadari interest is affected. This can often be 
tested from the village records where there ai-e shikmi-fards 
made out at settlement, or where all the joint holders were 
entered in the pliant and muntakliib. In fact the record of 
the holding is often made the main test, which apportions 
the burden of proof to one side or the other. 

On this view, if two brothers had separate holdings and 
one of the two, having no direct heirs, called in one of his 
nephews to assist in the cultivation of his holding, the 
nephew would not inherit, inasmuch as he was not shikmi 
with his uncle, since he had no joint interest in the holding 
'during his uncle’s life. His interest would be in his own 
lather’s separate holding, and he was not a joint cultivator 
with his uncle, but an assistant of or dependent on his uncle. 
He would not for instance he liable with his uncle for the 



( .89 ) 


rent of the latter’s holding. This view would seem to follow 
from the use of the term shikmi in Mr. Pauw’s remarks, 
but it might be held perhaps an unduly strict limitation. 
The haw might in any case be got over by the adoption of 
the nephew by his uncle (c/. the case quoted above under 
succession by adopted sons, provided that the adoption were 
admissible in Hindu Law. The whole question is one of 
which different officers have taken narrower or more liberal 
views according to their prepossession in favour of the hissa- 
ddr or khaikar and to their previous ideas derived from ex- 
perience in the plains. If such a succession is admitted, 
however, the line must still be drawn at some point; for 
instance a khaikar’s wddow, having no children, often gets 
in a nephew or collateral to cultivate for her; in such a case 
presumably the collateral would acqume no claim to inherit, 
since he had no joint interest or joint cultivation with the 
last holder of full right in the tenm-e, namely, the widow’s 
deceased husband. 

Despite these fimitations, how'ever, collaterals, who have 
no strict right to inheiat. do at times 
Succession of cojia- succeed by the acquiescence of the 

cencoofhissaddr. hissadar. Mr. Pauw remarks (page 

46) : “ Succession by relatives other 

than those mentioned can take place with the consent of the 
co-sharer, but not otherwise ; but this may be regarded rather 
as a renewal of the khaikari right than a continuation of it.” 
This consent, tacit or express, usually refers to cases of col- 
laterals. The important point to notice about such succes- 
sion is that when the hissadar has tacitly or expressly recog- 
nised it over a considerable interval of time, he cannot sub- 
sequently turn round and raise th.e question of the collateral’s 
right to inherit. 

Mr. D. T. Roberts, Commissioner, in Tej Singh and 
Khim Singh versus Moti (7th September, 1892) laid down 
the custom as follows : 

‘‘Now, although collaterals may have no right to succeed 
to a deceased khaikar’s holding there is no doubt that 
they frequently do so Tvith the tacit or express permission of 
the proprietors ; and it is also an admitted custom of Kumdfin 
that a khakari right may be created at the will of the pro- 
prietor. When, therefore, a collateral has been suffered to 
succeed and to retain possession for so long a period as 12 
years, I think the tacit consent of the proprietor is to be 
presumed and that he has no right to turn round after so 
long a period and raise the point of hereditary right.” 

14 
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Mr. J. E. Eeid’s order in Lacbhmi Ballabb versus Pania 
(appeal 71 of 1889) takes a similar view. 

The same doctrine of jactum valet would no doubt apply 
in the case of heirs other than collaterals ; for instance a 
daughter’s son or ghar jawain (see above), if the hissadAr 
acquiesced in their succession, though it would not help an 
outsider who had no shadow of claim to inherit from the 
deceased khaikar. 

(6) Transfers as between khaikars 

The question of transfers by khaikars as affecting their 
•relation with the hissaddr has been dealt with above. What- 
ever view is taken of the hissaddr’ s right to resume land 
mortgaged by a khaikar, there is no doubt that the mortgage 
is binding on the khaikar in his relation to the mortgagee. 
See Daulat Singh versus Khimia of Kauli, Kaligarh, decided 
by Mr. D. 1'. Eoberts, Commissioner, on 27th July, 1892. 
Whether the hissadar tries to intervene or not is a different 
question. 

A khaikar can sublet his land and get it cultivated through 

Sub-lease by khaikar. “y 0“^ he likes. There is no question 
about this so long as he does not pur- 
port to make over the khaikari right. Colonel Pisher, as 
quoted by Mr. Pauw, ruled this in Sm-aj Singh versus Amar 
Deo. Mr. Pauw goes on to say (page 47) : “ This of course 

holds a fortiori in proprietary villages. In these, however, 
the right to sublet has been by no means always acknowledg- 
ed, decisions having been sometimes given to the effect that 
if a khaikar cannot cultivate all his land it is his duty to re- 
sign it to the proprietor?” But in the case of Bakhtawar 
Singh of Chamlan, Katli versus Kaulu and another, where 
the hissadar sued to recover land so sublet, Mr. Boss in appeal 
ruled ; ‘ ‘ The proprietor cannot interfere. Kaulu is the 

khaikar and he can cultivate through whom he likes. At 
Kaulu’s death, Eatanu’s tenancy will cease, and Kaulu’s heirs, 
if any, will succeed, or the land will lapse to the proprietors 
(19th September, 1887).” 

A further ruling in which it was laid down that a khai- 
kar has a perfect right to lease his land is that of Dharm 
Singh versus MAdho Singh (Commissioner’s appeal no. 81 of 
1685 by Sir Hemy Eamsay). 

(7) Partitions between khaikars 

The question of the partitioning of the proprietary right 
in khaikari holdings has been referred to in the chapter on 
hissadar s. Joint khaikars can also obtain partition of their 
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lioldings. Such partition may be (a) imperfect, a division of 
the land held, leaving the parties jointly liable in the last 
resort for the whole rent, or (6) perfect, a complete separa- 
tion both of land and of rent, i.e., of the liability for the 
several sums making up the previously joint rent. 

Imperfect partition may be had at the desire of any of 
the joint tenants; but perfect partition can only be effected 
with the previous consent of the hissadars (see Partition 
Eules, rule 30). 

The hissadars cannot have the land of a joint khaikari 
holding partitioned up against the will of the khaikars, so 
that separate khaikars may hold under separate hissaddrs; 
nor can the joint khaikars be made to pay their respective 
shares of rents in separate sums to separate hissadars. (See 
Tulsi and others versus Lachham Singh of mauza Gori- 
Patti Sila; Mr. Eoss, Commissioner’s order of 30th June, 
1886 ; see also the Partition Eules, rule 9 on page 35 of the 
Kumddn Eules). 


(8) Khaikari rents 

The rents of khaikars, as has been explained above, are 
fixed at settlement and represent a calculation of the revenue 
assessed on the land plus a mdlikdna allowance varying from 
10 per cent, to 100 per cent, on the I’evenue, but usually 20 
per cent, in Garhwdl and 25 per cent, in Almora and Naini 
Tdl. 


Under these circumstances the question of khaikari rents 
presents few difficulties and causes few disputes. The rents 
are usually paid without difficulty. The commonest disputes 
are regarding the collection and distribution of the rents 
of khaikars, who hold under a number of joint hissaddrs. 
IdOiere the khaikar holds gdon sanjait land under the whole 
body of proprietors, the mdlguzdr collects the rent and after 
crediting the revenue, distributes, or is supposed to distribute, 
the mdlikana among the hissaddrs. It is in such cases 
and where several hissaddrs are joint proprietors over a 
khaikar that the hissaddrs quarrel over the rents. This, 
however, is not strictly speaking a question of khaikari 
tenure. 

A khaikar can pay his rent into Court under rule '44 of 
the Kumdiin Eules, if the hissaddr 
Deposit of rent. giyg ^ receipt for 

it. 
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Unmeasured land. 


A hissaddr cannot claim any rent for extensions of culti- 
vation made by a khaikar in unmeasur- 
ed land, though he will get the hissa- 
dari right and mdlikana at the next revision of settlement 
(see Fateh Singh versus Hansu and others. Sir Henry Eam- 
say’s ruling quoted in full above). 

In a very few individual cases by mutual agreement 
between khaikars and hissadars it has been settled that the 
former shall continue to pay in kind or in service in lieu of the 
malikdna percentage. This is a question of simple fact in 
each case; it has been recorded at settlement in the case of 
one or two villages in Almora, and I know of no other cases 
of the kind. 


If, however, a khaikari lease creating a new tenancy 
is executed during the currency of a 
speci^Ueas^sr*^^*^ under lease prowdes for 

special terms of payment, it is not 
ojien to the khaikar to take objection to these terms and 
claim to pay only 20 per cent, or 25 per cent, on the revenue 
of the land (Colonel Erskine, Commissioner, in Diwan Singh 
versus Deo Singh of Kamdai Patti Katli, decision of 12th 
May, 1890), 

In such a case, however, the rent would be reduced to the 
customary percentage at the next revision of settlement. In 
Mohan Lai and other versus Padua, of mauza Thumnagaon, 
Borarau, a khaikar had agreed under a pre-settlement lease to 
pay a gram rent ; subsequent to the settlement it was held 
that he was only liable for the cash rent fixed at settlement, 
which had superseded the previous agTeement (Mr. Ross, 
Commissioner, on 12th December, 1887). 

(9) Khaikars in villages held entirely by khaikars 

The origin of all classes of khaikars has been discussed 
above. It is worth, however, quoting in full here Mr. 
Goudge’s succinct account of the origin of this special class 
of khaikars ; — 


“ It may be stated broadly” he says (l>age 10 of his 
report) "that the khaikars partake of the character of under- 
proprietors and of occupancy tenants. They resemble ‘under- 
proprietors’ in villages which are held entirely by khaikars, 
and occupancy tenants in villages where some of the land is 
held by the hissadars in khudkasht. The use of the one 
name khaikar for these two classes of tenure was an unfortu- 
nate one. It is impossible to say whether the name was so 
employed before Mr. Beckett’s time or not, but it is cerfain 
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that nothing could have been fixed before his survey and re- 
cord-of-rights in which he made no clear discrimination be- 
tween the two. When khaikars hold tlie entire area of the 
A'illage, they’ are to be regarded as originally the hissadars 
in virtue of their having first reclaimed it from waste. Under 
native forms of government the collection of the revenues 
was farmed to influential landholders in certain localities, and 
they thus acquired, particularly in parts of the district re- 
mote from the headquarters of Government, a means by 
which they might assert rights over the tracts entrusted to 
them when British revenue settlements were introduced, 
even (hough their official position as collectors and farmers of 
revenue was abolished. In course of time they had establish- 
ed themselves in a kind of qMfli'i-feudal position as overlords 
in the villages of the tracts entrusted to them. These over- 
lords were geiierally known as satjdna in relation to the 
villages entrusted to (hem, and the cultivators continued to 
observe the custom of paying them various dues in kind or 
service. These dues, hov.-ever, were not of the nature of 
rent, and did not imply that the saydna had any proprietary 
title in the villages. They were a remuneration for the 
many services which he could render in deciding disputes 
or representing the people before higher authorities, anil a 
tribute of respect to his higher birth and positiom Originally 
also they had been doubtless exacted by him in the course 
of his functions as collector of revenue. Until last settle- 
ment there had been no elaborate record-of-rights, and the 
primitive condition of things had been left undisturbed; but 
with survey and preparation of a wajib-uhrz it became neces- 
sary to consider and determine clearly all existing rights. 
Mr. Beckett commuted the vague dues, jwid in service and 
kind, into a percentage of the revenue assessed on each village 
which was payable as inalikAna to the saydna. Inasmuch as 
all khaikars throughout the district paid a similar percentage 
to the hissadars, he allowed the name khaikar to be applied 
(o these peo])le in cultivating possession of whole villages 
also, who only recognized the saydna as overlord and not as 
proprietor of their land. It would have saved much ambi- 
guity and misunderstanding in the future if he had clearly 
•distinguished by some separate title these distinct forms 
of khaikari tenure. It is probably due to this confusion of 
terms that legal authorities in Eumdun have held that khai- 
drars in a wholly khaikari village cannot transfer their hold- 
ings by sale or gift (vide Colonel Fisher’s ruling quoted in 
paragraph 61 of the Garlmral Settlement Eeport). Eulings 
have not been uniform, and there is much need for a clear 
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statement of custom and law with definitions of each form of 
khaikar” (page 11). 

The present position and rights of these khaikari bodies 
of old cultivators who have succeeded in preserving their 
villages intact and free from the invasion of the hissaddr, 
form indeed the most difficult portion of the subject to do 
justice to. 

These khaikari villages have alwaj's been and still are the 
object of constant attack by the hissadiirs anxious to effect 
and entiy and break down their privileged position, and there 
are [jerhaps few classes of tenants and other agilcultunsts 
in India who have suffered more from a confusion of ter- 
minology and from the ignorance of the history and 
peculiarities of their tenure too often displayed by the courts 
in deciding the fights over these villages. Such ignorance 
has been natural enough in the case of officers new to 
Ivumdun, in the absence of any law on the subject and of 
any clear exposition of the history and real position of these 
communities. As Mr. Pauw says (page 45) : “Owing to 
the absence of any written law on the subject of these tenures 
and to the unscrupulousness and untruthfulness of litigants, 
new authorities are apt, merely from inability to ascertain 
the correct custom, to give decisions absolutely opposed to 
all recognized rights." And, it must be said, the officers 
and officials of local extraction, belonging as they do almost 
exclusively to the proprietary^ class, who are overlords of the 
khaikars, have at times not been free from bias in favour of 
their own class and have been inclined to slur over the special 
status and the peculiar rights of the pakka khaikar in his 
stronghold. The influence of such local opinion and sugges- 
tion in the decisions of local officers or in the reports and 
notes of local officials must have told to the detriment of the 
khaikars in influencing the minds of European officers when 
first acquiring experience of the Kumdun tenures. I may 
mention briefly in this connection the well-knowm series known 
as the Lakhorakot khaikari cases. If there is one principle 
indisputably settled in the case of these khaikari villages it 
is that on the death of a khaikar without direct heirs lapsed 
holding reverts to the whole community of khaikars and not 
to the hissaddrs. In the Lakhorakot cases a number of 
khaikari villages in the Chaukot pattis were held by an im- 
portant family of thokddrs, in these villages a considerable 
number of holdings had thus lapsed by death of the khaikars 
between 1885 and 1887. At the recent revision of settle- 
ment it was found that, by the action of a colain tahsilddr, 
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all these lapsed holdings had wrongly been recorded by muta- 
tion as the hissadtii-’s khudhisht, and he thus claimed to have 
obtained cultivating possession in all these villages ; in almost 
all the cases the mutation had been carried out surreptitiously 
and the whole procedure and claim was clearly null and void. 

(10) The real status of these khaikars 

Now what is the real status of the khaikars in such 
villages? “They are not mere tenants with a right of occu- 
pancy, a position which is practically that of the kachcha 
khaikars. “They are in all respects equal to proprietors 
with the excej^tion that they cannot sell their holdings and 
they paj^ a small sum in addition to the quota of revenue due 
from the land recorded in their names,’’ says Sir Henry 
Bamsay (Kumddn Beport, page 15). 

“Khaikars in a village held entirely by khaikars’’ is, 
says Mr. Pauw (page 45), “the modern 
form which the under-proprietary right 
has assumed.’’ “The}' resemble 
'under-proprietors’ in villages which are held entirely by 
khaikars, and occupancy tenants in villages where some of 
the land is held by the hissaddrs in khudkasht,’’ says Mr. 
Goudge (quoted above). 

The Board of Bevenue (Messrs. Hardy and Thomson) 
have gone further in the case of Tilok Singh of Naugdon, 
Bithagai'h versus Dalip Singh (Petition No. 20 of 1902-1903). 

“It is unfortunate,’’ they remark, “that a single word 
Or ■ub-settlemont has been Used in Kumdun to denote 
holdora. both the bodies of men wdio were prac- 

tically sub-settlement holders and others who were possessed 
of mere occupancy rights.’’ The origin of this unfortunate 
confusion lies with Mr. Beckett (see Mr. Goudge’s remarks 
quoted in the last paragraph). 

To what an extent this confusion has affected the status 
of this class will be suggested in dealing with various points 
later on; Mr. Goudge in the remarks quoted above mentions 
one point, the right of transfer. 

By a rule, which is clearly wrong, it has been the prac- 
tice to treat such villages when once a hissadar has obtained 
a khudkdsht footing in them, as if the whole character of the 
village had thereby been changed and the khaikars had lost 
their special status. This is quite contrary to a raling (Debt 
Dat versus Prem Singh) quoted by Mr. Pauw ; see also para- 
graph 14 below. 
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How far the latter have sulTcrod by kucIi acquis^ition of 
khudkasht, wliich must in the great majority of cases have 
been efi'oeted by unfair or illegal methodSj is sliown by the 
table given on page 11 of i\lr. (Joudge’s report. He shows 
that in .\lmora between Mr. Hecketi's sotllemcnt and his own 
the h.ssaddrs effected an entry and got khndld.shl in lOG out 
of a total of a 1 5 villages previously held wholly by khaikars. 
Some definite action is clearly needed to preserve the remain- 
ing rights of this unfortunate class, and still more is needed 
a series of clear rulings recognizing and defining the just 
rights of these under-proprietor.-; as a separate body. It will 
soon be loo late to break the gradually crystallising customs 
which at present unduly limit their privileges and indeed at 
the jire-ont rate they seem hkely to be gradually edged out of 
existence by the jiciT-istent nicur.sions of tlie hissadars. As 
a hasi.s might be laid down the principle stated by Sir Henr}’ 
llam.say (page IG of the Kumaun Settlement lleport : "The 
proprietor has no power to interfere with thc.se khaikars or 
their land, waste or cultivated." 


( 11 ) , Succession in Ichaihnti vilhujes 

As the main bone of contention is the (juc.stion of succos- 
s.on in such villages, this will be the fir.st ])oirit considered. 
It is unfortunate that no clear sejiaratc ruling.s, taking notice 
of the special character of these villages, are available on most 
points. 

As regards succession by heirs of a deceased khaikar the 
same rules have been obseiwed in 
Succession i.yiieir.^ khaikars in mixed villages. 

Thus only a limited cla'^s of heirs can claim to succeed. This 
IS evidently on the analogy Of the "occupancy tenant" posi- 
l.on of the khaikar in mi.xed villages. If is inequitable on the 
undcr-proprictaiw theory and remembering the .special 
character of these communities. Succe!?sion in these cases, 
it would seem reasonable, should be regulated by the ordinary 
rules of Hindu Law as in the case of hissadars. 


In the case of Upan Deo t>CTSus Bachi Singh of Thala 
Manriil, Dlalla Salt (order of 18th July, 1892), the Board ap- 
plied the rule, excluding collaterals from any claim to succeed 
as of right, to a wholly khaikari village, but the I'uling is not 
a very positive one. From the phrases used in this decision 
it would seem that the Board were rather tentatively accept- 
ing a view of the case than laying down a decisive ruling. 
"The custom of Kumi'nin is" they say, "believed to be as 
alleged” (i.c. as regards the hissa'dar’s not succeeding)- 
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“But under the custom it is understood that collaterals have’ 
no prior title to lapsed khaikari lands ; such lands lapse to the 
kha:kari commimity.” Otherwise I have found no ruhngs 
laying down specifically that the same rules must apply to 
cases of inheritance in the villages as are applicable to khaikars 
in mixed villages. There seems, therefore, to be some room 
for an unfettered consideration of the question by the higher 
Courts. 

The question mainly affects the right of succession by col- 
laterals. 

If, however, succession as of right is to be limited, there 
comes the further question of succession by consent. In 
mixed villages, as has been shown, other heirs may succeed 
by consent of the hissadars. In the wholly khaikari village 
such succession must evidently be by consent of the rever- 
sioners, the whole body of khaikars, since — 

(1) they are the heirs entitled to succeed and to deal 

with the holding as they like, in default of 
direct heirs ; 

(2) “the hissadar has no power to interfere with these 

khaikars or their land” (Sir Henry Eamsay, 
as quoted above); 

(3) in no case can the hissaddr succeed to possession of 

the holdings. 

It was thus ruled in Amba Dat versus Lalmani and others 
of Takoli, Malla Tikhun, by Mr. Macdonald, officiating Com- 
missioner, on 24th February, 1889, that a collateral can suc- 
ceed with the consent of the panch khaikars and the hissaddr 
cannot object. 

That similar successions take place constantly in such 
villages is certain; cases are often met with when a cousin or 
nephew is found to have succeeded. 

- (12j Lapsed holdings in khaikari villages 

It has been remarked above that in such villages the 
hissaddr can in no case claim to succeed to a lapsed holding 
and make it his khudkdsht. This is the irreducible minimum 
to which the special rights of these villages have been brought. 
Mr. Pauw has discussed the question in detail on page 4:5 of 
his report. He says : “in the former case” {i.e. in the case of 
wholly khaikari villages) to quote Mr. J. E. Eeid’s words in the 
case of Padmu and others of Timli, Laga Pdli Khdtli versus 
.Gauri Bat and another, in an order, dated the 28th March, 

15 
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1889, as Commissioner, “the khaikars alone have a right to 
arrange for the cultivation, .pasturage, etc., including the suc- 
cession to land lapsing owing to the death, heirless, of khai- 
kars, the breaking up of waste, etc., while the hissaddrs have 
no right beyond the collection of revenue, cesses and padhan- 
chari.” It would be hardly necessary to give instances, by 
quoting cases, of such a well-known and well-established prin- 
ciple, were it not that owing to the absence of any written 
law on the subject of those tenures, and to the unscrupulous- 
ness and untruthfulness of litigants, new authorities are apt, 
merely from inability to ascertain the correct custom, to give 
decisions absolutely o])posed to all recognized rights. It is 
sufficient to give one such instance.- The village of Milai is 
held entirely by khaikars, who pay revenue to the mudfiddr. 
At last settlement the khaikars who represent the old culti- 
vatov.s, who have sunk into tenants of the ginnlee, were 
recorded as pro])netors in consequence of their independent 
position. On appeal they were subsequently reduced to the 
position of khaikars. But there could be no question of their 
under-propiietary right or the fact of their bolding the whole 
village. Bdlmukand, the present )nudflddr, sued a khaikar 
Ldlmani, for recovery of possession of land broken up by the 
latter on the gi'ound that it was his khudkasht (a perfectly 
preposterous plea; a similar suit had in fact been dismissed in 
1888) and by some means or other got a decree. The defend- 
ant in appeal pleaded that the whole wllage was in possession 
of khaikars, and that the mudfidar by custom could only take 
the malikdna and had no right to interfere with the cultiva- 
tion. The Commissioner, however, refused to modify the 
decision (5th May, 1893), and an appeal to the Board of Reve- 
nue met with the same fate (2nd September, 1893), though in 
the case of Padmu vcrsm Gauri Bat, quoted above, the Boarl 
had themselves decided that the khaikars in a similar village 
were entitled to the possession of land which the hissadars 
had actuall}' partitioned out amongst themselves. The cases 
of Ivhushdl Singh of Dyuna, Talla Dora versus Lachhi and 
others (8th June, 1889), and Gangapuri of Mangdon, Dug 
versus Parsi Sah (20th December, 1893), both of which wont 
up at one time or another to the Board, are perhaps the lead- 
ing cases on the subject of the -holdings of khaikars in villages 
held entirely by khaikars. Both are Almora cases and in both 
the custom was held to apply not onlj’’ to principal but also to 
laga villages held entirely by khaikars, when there was any 
evidence that the khaikari holding represented an bid under- 
proprietary tenure. They both refused to the hissaddr the 
right to resume the land of an heirless khaikar and in botli 
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cases it was decided that the land should go to the common 
body of khaikars. The principle is, however, by no means 
a modern one. Sir Henry Eamsay mentions it in the Settle- 
ment Eeport of Kumaun, and a judicial decision by him to the 
same effect exists in Harak Singh of Chyurkot Sabli versus 
Debi Hat (26th June, 1882). Again in the case of Kaira and 
another versus Dalfp Singh and another of Jukani laga of 
Bangar, Sabh, in which the hissaddrs wanted to divide among 
themselves the unassessed waste land of the village of Jukani 
held entirely by khaikars. Sir Hemy Bamsay ruled : “Since 
all Jukani is in possession khaikars the unmeasured land 
will not be divided amongst the hissaddrs’’ (30th November, 
1877). In the case of Banwa and another versus Bdld Bat, of 
Eauthiya, Chalansyun, in which the defendant, a hissaddr, 
got a deed of relinquishment from a khaikar in a village held 
entirely by khaikars, and the plaintiff, a khaikar, sued for the 
land, Mr. Eoss, Commissioner, ruled : “The hissaddr can- 
not get possession of any khaikari land. If a khaikar wishes 
to give up any of his land, it must go to the other khaikars.” 
It was also ruled that the hissaddr had no right to cultivate 
unmeasured land in the village (9th April, 1888). Nor does 
the hissaddr improve his position by obtaining, by fraud or 
collusion, the cultivating possession of land in the village. 
It has been laid down in the case of Debi Dat versus Prem 
Singh and others, decided by Mr. J. E. Eeid, Commissioner, 
on 9th January, 1889, that a hissaddr so obtaining land is on 
precisely the same footing as regards rights and privileges as 
any other khaikar, and that the land so cultivated is not equi- 
valent to khudkdsht, nor does it affect the under-proprietary 
rights of the other khaikars” (page 46). 

(13) Further rulings 

In the above quotation the questions of succession in asl 
and laga khaikari villages, let da was in the hissaddr’ s favour, 
and Ihe fraudulent obtaining of cultivating possession by the 
hissaddr have been clearly dealt with. 

Some supplementary remarks and rulings may be added. 

Suits by the khaikars in such cases 
b^Smt by the khaikari must be brought by, or on behalf of che 

whole khaikari community and not on 
the' basis of right of inheritance by collaterals or other rela- 
tives of the deceased, who’ are not direct heirs. See the deci- 
sion in Upan Deo versus Bachi Singh quoted above, and also 
Blhm Singh and Chanar Singh versus Khim Deo and others, 
rtiauza Thala, Palla Salt (Mr. Giles, Commissioner’s - order 
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■of 11th October, 1893, when the khaikari body succeeded 
after the collaterals suing as individual heirs and not on behalf 
of the whole body had failed. 

The rights of khaikars in lag as, where the hissaddrs hold 
khudkasht in the asl village, were 
Laga villages. further upheld with reference to former 

rulings, in Mangal Singh versus Saropu and others of Sarain- 
khet, Bichhla Chaukot (Mr. Davis, Commissioner’s order of 
20th February, 1903), This was one of the Lakliorakot case? 
referred to above. 


In this as in the other cases of the series it was held that 
the mere fact of the hissaddr’s getting 
Mutation effected by niutation suiTcptitiously for a lapsed 
hissaddr. holding without ever obtaining or as- 

serting actual possession could not in any way affect the rights 
of the khaikars. “Mutation of names in the phdnts is con- 
ducted at headquarters, and it was very easy to conceal what 
was being done from the khaikars themselves and get entries 
changed without an inquiry whether the village was held en- 
tirely by khaikars or not,” says Mr. Goudge (page 11). 

Another laga case was that of Tilok Singh of Naugaon 
versus Dalip Singh, in which the 
Board delivered a long and important 
judgment by Mr. Hardy from which quotation has been made 
above. 


In that case no decision on the principle involved was 
given; but it was remarked that the decision “would probably 
depend on the degree of separation or connection which is held 
to obtain between an asl village and its laga” and “it would 
also depend on the constitution of the khaikari body.’’ The 
connection between lagas and their asl villages is a f'oint to 
which little attention has ever been directed. It varies gi-eat- 
ly; some lagas are mere modern extensions of a large central 
village, whilst others represent small old-estabhshed villages 
practically quite separate from the village to w^hichrihey are 
subordinated. An interesting side light on the question may 
be found in paragraph 6 of Mr. Batten’s Kumaun Settlement 
Deport of 1848 (page 276 of the Collected Deports), where he 
remarks that “most of the quarrels were satisfactorily ar- 
ranged by the separation of dakhli from asU mauzas, render- 
ing the former independent and enjoying the dignit\' of their 
own pottah.’- 

The question of a khaikari community holding a separate 
village, or only having a laga of an asl village may thus have 



( 101 ) 


Ladawas. 


depended in many cases on the simple order of a settlement 
officer, passed without any consideration of any possible effect 
On the status of the cultivators. Where an old-established 
laga could so easily be transformed it would seem unfair to 
make the status of the khaikars in such a laga suffer from the 
accident of their laga not having been separated at settlement. 
See, however, Mr. Batten’s rules for the Garhwdl Settlement 
regarding padhdnships and the settling of mahals printed on 
pages 98 — 100 of the “Collected Beports,’’ and in particular 
rules 12 — 16 regarding the principles of separating or keeping 
united asU and dahhli villages. These rules, however, though 
showing the principles on which orders were passed, do not 
throw much light on the original nature of the connection 
between the ad and the laga village. 

A further instance of a relinquishment by a kha.'kar in 
such a village, executed in favour of 
the hissadar being quashed and the 
land given to the khaikari body may be found in Khima and 
others versus Mohan Singh and others, Mr. J. K. Beid, Com- 
missioner’s order of 8th January, 1889 (appeal 97 of 1888). 

. An insidious method of attempting to obtain khudkdsht 
in a khaikari village on the part of the 
b hissadar hissadar is to get a khaikar to give him 

^ a usufructuary mortgage of his holding 

on condition of relinquishment m default of redemption. The 
hissaddr in such a case counts on being able, when the relin- 
quishment is enforced, to point to his long cultivating posses- 
sion when the other khaikars object. Such a mortgage is 
inadmissible and the khaikari body can resume the land if 
the holding is made over to the hissadar in this way. (i’rem 
Singh versus Johari and other's of mauzas Sadai, Malla Chau- 
kot, Mr. Shakespear, Commissioner’s order of 16th June, 
1903). 

(14) Hissaddr effecting an entry in khaikari villages 
Resultant status 

The consequences when a hissadar has once . obtained a 
Hissadar actually footing in a wholly khaikari village 
effecting entry into khai- form a question to which too little at- 
ari VI age, tention has been paid. The khaikars 

cannot turn the hissaddr out again, if they have slept on their 
rights for so long a time as to bar their suit by limitation. 
In one of the Lakhorakot cases, that of mauza Buranspdni, 
the hissaddr did effect his entry openly, .The land, which he 
got one khaikar to relinquish in his favour was actually in 
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possession of another khaikar, Chamia. The latter fought 
the hissaclar up to the Commissioner’s Couit on tlie question 
of mutation, but failed in this as also in a subsequent suit for 
the land. Seventeen j'ears later at settlement the kliaikari 
community put in a claim for the land, but as Chamia had 
been holding as a sirtan for 17 3’ears and it was held that the 
other kha.kars must have known of his prolonged struggle for 
the land, their claim failed by reason of limitation (Eup Singh 
and others versus Mangal Singh, of Buranspani, Malla 
Chaukot, order of the Board of 2nd February, 1904). 


When, however, the hissaddr has in any waj*^ effected an 
entry and got khudkasht possession. 

Status after hissa ]jjg leaving done so should not on prin- 
has oftootod entry. • i ° , ,, • • 

ciple aiicct i' cl the remaining 

kliaikars. Mr. Eeid’s ruling in Dcld ' ■''rvus Prem SingK 
and others, quoted by Mr. Pauw, is of great importance on 
this point; the reference will be found in paragi'aph (12) above. 
The equity of this ruling is obvious. That a whole body of 
under-proprietary cultivators should be reduced to an inferior 
position, merely by a hissaddr getting possession of one hold- 
ing is evidently wrong. If a zaminddr in the plains bought 
out one of his under-proprietors, no one would think of sug- 
gesting that all the other under-proprietors in the mahal 
should thereby be reduced to occupancy tenants. Unfortun- 
ately in practice this ruling is habitually disregarded from 
ignorance of its existence or from ignorance of the facts of 
the individual case. The usual inquiry in such cases very 
rarely goes beyond the question of whether the village is one 
in which the hissaddr has cultivating possession. The further •. 
question as to when and under what circumstances he got 
possession is hardly ever raised ; it is assumed that the village 
is an ordinary mixed one. The khaikai's having lost their 
original uninvaded position make no further effort to reassert 
their special rights in subsequent cases, owing no doubt main- 
ly to their ignorance of the fact that they still have a privilege- 
ed position. It is this fact that explains the keenness of the 
hissaddrs to acquire khudkasht or even to merely get in the 
thin end of the wedge by a nominal mutation in such villages, 
as noted by Mr. Goudge (page 11). What is really needed 
is the compiling of a special village record showing once and 
for all the villages in which under-proprietary khaikars are 
holding with special status and prmleges, thus redressing 
the original wrong done to this class at Mr. Beckett’s settle- 
ment. Such a record should include not merelj’^ those villages 
that have surwved intact up to the present, but also those 
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.which have been invaded by the hissadar, but in which by 
Mr. Eeid’s ruling (and on the basis of simple justice) the 
khaikars are still entitled to the special under-proprietary 
status. 

A -somewhat similar state of things to that produced by 
a hissadar getting khudkiisht in one of these villages results 
from a khaikar acquiring the hissadari right over his own or 
other holdings in such a village. In such a case he would 
clearly continue to be a khaikar in his cultivating possession 
on the same principle as that laid down in Mr. Eeid’s ruling. 
If he succeeded to a portion of a lapsed holding, it would be 
as one of the panch khaikars and not as a hissadar. 

The holding by a padhdn-hissadar of padhanchdri land 
in a khaikari village is not a liolding of 
klm-'kaJf vil'lS^. khudkdsht (Khushhal Singh versus 

Lachhi and others of Dyona, Talla 
Dora, Board’s order of 9th May, 1888). The padhdn holds his 
padhdnchdri land in the capacity of a sirtdn of Government, 
and not with hissaddri right in it. 

(15) Bent in khaikari villages : defaulting khaikars 

In these villages, in Sir Henry Eamsay’s words (Kumddn 
Eeport, page 16) “a sub-radlguzdr or ghar-padhan realizes 
the revenue as well as mdlikdna from his brother asdmis and 
makes the whole over to the proprietor, who is also the sadr 
mdlguzdr.” 

The rent is fixed by the Settlement Officer in the same 
way as in the case of other khaikars. The assessment is fixed 
on the estimated amount which (plus mdlikdna) the khaikars 
can fairly pay. 

In practice the ghar-padhdn often pays the revenue direct 
to Government and, only the mdlikdna to the padhdn. The 
position of the ghar-padhdn will be considered later in con- 
nection with that of the malguzdr and his deputies. (See 
also Chapter V, paragraph 3 on Mr. Batten’s khaikar padhdns.) 

The hissadar has no claim to the holding of a defaulting 
khaikar in such villages. In the case of a defaulter “the 
hissaddr can only sue for arrears” (Mr. Goudge, page 11). 
This does not mean that he can only sue the defaulter; if he 
cannot realize from the individual, he can sue the panch 
khaikars of the villages as a community. Doubtless if he 
could not even then realize the amount of his decree from all 
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or them (which is an impossible contingency with fair pro- 
cedure, since there would always be ample property to pro- 
ceed against) he might then succeed in gaining possession of 
the land. The point to remember is that in all relations with 
the hissadar (as in succession to lapsed holdings) these khai- 
kars form a joint village community. 

In the village of Timli Chaukot, a khaikari village, the 
khaikari body broke up and cultivated among themselves the 
unassessed {parat hahik) gaon sanjait land; the hissadars 
objected and also claimed rent on the land. It was held that 
the hissaddrs had no claim for rent and no power to interfere 
with the doings of the khaikari body in any way (Padmu and 
others uersits-Gauri and Gaju, Colonel Erskine, Commis- 
sioner’s order of 13th May, 1890, upheld by the Board’s order 
of 1st June, 1891). 

(16) Transfers by khaikars in khaikari villages 

Mr. Pauw quotes the ruling of Colonel Fisher (who was 
only Commissioner for a short time in 1884-85) in the case 
of Suraj Singh versus Amar Deo and others, to the effect that 
khaikars in such villages cannot sell or transfer their land. 
This is the only ruling forthcoming on the question, and it 
does not appear that any consideration was given to the special 
character of the class of khaikars who had sold the land. “It 
is probably due to this confusion of terms’’ (i.e. calling both 
occupancy and under-proprietary tenants “khaikars’’) “that 
legal authorities in Kumaun have held that khaikars in a 
wholly khaikari village cannot transfer their holdings by sale 
or gift {vide Colonel Fisher’s ruling quoted in paragi’aph 51 
of the Garhwal Settlement Eeport)’’ (Mr. Goudge, page 11). 

' Since the hissadar cannot get possession in such villages, 
does not succeed to lapsed holdings, has no right in anything 
but his mdlikana in connection with them and “has no 
power to interfere with these kliaikars or their land’’ (Sir 
Henry Bamsay), the logic of Mr. Goudge’s remarks is irre- 
sistible. The panch khaikars are the successors to any 
lapsed or abandoned holding, and clearly if anyone is entitled 
to object to a khaikar’s transferring his holding it is the other 
khaikars and not the hissadar. The latter’s sole right, his 
malikana, is safe being recoverable from the whole body of 
khaikars if the transferee defaults. 

I think the right of under-proprietary khaikars in such' 
villages to transfer their holdings should be recognized, as is 
implied by Mr. Goudge. If the other khaikars object, they 
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might be held entitled to resume the holding, having’ the 
transfer cancelled, or they might simply be allowed the right 
of pre-emption. 

I dismissed on the above principle, and after consulting 
Mr. Goudge, the claim of the proprietor to have such a trans- 
fer by gift cancelled and the land given to him, in an Almora 
case, but the decision tvas not appealed. 

As the question stands at present, however, subordinate 
courts in Kumaiin are presumably bound by the only avail- 
able ruling, Colonel Fisher’s. 

It is, however, worth while calling attention in this con- 
nection to Sir Henry Eamsay’s remark in the case of Dhan 
Singh versus Makandu of Kot, reproduced from Mr. Pauw’s 
report in paragraph 4 above. In disallowing the mortgage 
by the khaikar he said, “ as there is no special clause in the 
settlement agreement, and the whole village does not appear 
to be in the hands of khaikars, I do not see why the khaikars 
of Hot should be different from others. ” The second quali- 
fication of this remark certainly suggests that Sir Henry Eam- 
say might have differentiated between a mortgage by a khai- 
kar in a wholly khaikari village and a similar mortgage in 
a mixed village. Even in the latter class of village, as has 
been noted in paragraph 4, the question of the power of mort- 
gage is an open one. 

(17) Partit’ons in khaikari villages 

Partitions of joint holdings in such villages are made 
under the Kumdiin Partition Eulcs as in the case of other 
khaikars. In the case of gaon sanjait lands of the khaikars 
in such villages partitions may, as with hissadars, be made 
rakmsharah according to the respective rents paid by the 
parties, or by “mawari bdnt” each family taking an equal 
share ; this refers, of course, to sanjait land held by the village 
khaikars who also have separate holdings. For an instance 
of mawari hdnt among khaikars the case of Dalip Singh and 
others v,erstis Earn Singh and others of Tanda, Borarau, may 
be referred to (Mr. Giles, Commissioner’s order of 31st 
'August, 1891). 

"ViTiere some khaikars wish to cultivate gdon sanjait 
waste pasture and others object, the former must resort to 
partition; the majority cannot coerce the minority or settle 
the disposal of such land; unanimous agreement is necessary 
or else the division of the land by partition (see Jasodhar and 
others versus Kamli and others quoted in the hissaddri chapter 

16 
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on the partition of gdon sanjait ; this was a khaikari case, the 
principle applying equally to hissaddrs or khaikars . 

(18) General 

The above paragraphs have discussed the position of this 
special class of khaikars in almost all points. 

They have rights over unmeasured land and gdon sanjait 
in their village to the same extent as the hissaddrs have in 
khudkdsht villages. The hissaddr has no right to cultivate 
unmeasured land in the village (see Mr. Pauw, as quoted in 
paragraph 12). 

Extensions of cultivation are, of course, measured as their 
khaikari at settlement. 

Generally speaking, they occupy a stronger position than 
khaikars in other villages in all points, but there is much need 
for a clear and authoritative series of nilings and formulation 
of principles, which the court should follow in dealing with 
these communities. Many points have never yet been dis- 
cussed by the higher courts with reference to, and with a full 
consideration of, the status of these khaikars, and on some 
points there certainly seems to be a need for a revision of exist- 
ing rulings. 
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CHAPTEE IV 
SiRTANS 

(1) Glasses of sirldns 

The sirtdn, or tenant-at-will, forms the third of the 
Kumaun trinity of agi’iculturists. 

There is some confusion even in Mr. Pauw’s account 
from a failure to recognize the simple fact that the term sirtdn 
covers at least four distinct kinds of tenancy, which should 
really to some extent be given different status and rights. 

The sirtdn, however, in all his aspects is a person of small 
xinpoftance in the hills, and as a genuine tenant agriculturist 
he occupies a very insignificant position in the economic 
system of Kumaun. 

As has been mentioned in an earlier chapter, about 94 per 
cent, of all the land in G-arhwal is cultivated by hissadars or 
khaikars and only about 6 per cent, by sirtdns (see Pauw, 
page 14), and of this 6 per cent, which is shown as cultivated 
by some eleven thousand tenants in minute holdings, a con- 
siderable proportion is held by what may be called nbrOln'al 
sirtdns. 

The genuine agriculturist sirtan, who is only a sii*tdn, 
forms only a fraction of the eleven thousand and holds con- 
siderably less than 6 per cent, of the land. 

There are no figures available for the numbers of sirtdns 
and the area held by them in Almora and Naini Tal, but the 
proportion is probably not very different. “They are of little 
importance” says -J^Ir. Goudge (page 12). In Naini Tal, he 
says in his separate Naini Tal report, they are very few in 
number, and are mostly either doms holding land on service 
tenm’e or liissaddrs of one village cultivating land in another 
village. 

One, main reason why sirtd.ns are so few is, as he remarks 
ih his Kdli Kunidiih Pargana Eeport, that, as far as possible, 
a hisdaddf Cultivates his land himself or by dom servants or 
bliher hired labourer's, and he only lets 'out the land when he 
c'ahnbt get labour to Cultivate it. 

The historical origin of the sirtan is briefly given in para- 
graph 40 of Mr. Pauw’s I’eport, which has been reproduced 
in Chapter I. 
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The following varieties of tenure are at present classed 
together as sirtani, and the holders considered as subject to the 
general customs relating to sirtan tenants : 


(i) The old mauriisi sirtan. This is the original sirtdn 

to whom Colonel Gowan 
ThemauruBiBirtdn. ,.eferi-ed in 1837 as being 

“generally permanent’’ (Pauw, paragraph 41). In 
the cases where big hissadari families hold con- 
siderable areas of land which are too large to 
cultivate as khudkasht and are not held by 
khaikars, holdings are often found which have 
been held by sirtan families for several genera- 
tions at a fixed rent or a rent only varied at 
settlement. This is the class of sirtan about 


whose occupancy rights there have been conflict- 
ing decisions. They must originally have been 
very near the status of khurnis or kainis, which 
latter class apparently rose from sirtans by evo- 
lution (of. Pauw, paragraph 38). Probably some 
of them were really old khurnis or kainis, who 
failed to get recorded as khaikars at the former 
settlements. They still often assert their right 
of permanent occupancy and might fairly be al- 
lowed this right. They have evidently suffered, 
as Mr. Pauw says, from confusion between the 
paekasht and the sirtan. 


(ii) Secondly, there is the modern “sirtan proper,’’ a 


Tho modern s’rtan. 


tenant-at-will holding 
under an agreement 


sometimes written and . sometimes verbal, of 


recent date. He is the real tenant-at-will with 


no title to any permanency or privileges. As we 
go back through the last century, however, we 
pass in a way from the one class into the other. 
The modern sirtan may be more changeable, but 
in many cases he may settle down and his child- 
ren become mauriisi tenants in the course of the 


next century, just as the old-established sirtAns 
were once newly-settled tenants on agreement 
in past generations. In any attempt to- distin- 
guish the two classes the difficulty would be to 
fix the period to which it would be reasonable to 
go back. The hereditary tenant whose family 
have held the same holding for perhaps 120 years 
deserves some consideration, but is the tenant 
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whose continuous holding dates from 1850 or 
1870 to be held an old hereditary tenant or not? 

(iii) The tliird class of sirtans consists of doms who are 

primarily artizans, village 
Nominal sirtans ; first servants, ploughmen and 

^ the like, and who are 

sometimes given a little land to cultivate free of 
rent, or at a nominal rent, in return for their 
services. Compare Mr. Goudge, as quoted 
above. They are not really agricultural tenants 
and they form an insignificant class. The great 
majority cultivate only as servants and not on 
their own account at all. This class of sirtans 
needs no special consideration. 

(iv) The fourth class of nominal sirtdns results partly, 

as Mr. Pauw says (page 
luminal sirtans; so- gQ) “from an exchange 

cond class. c i j r i. • . • 

of land for cultivation 
between hissaddrs or from a hissaddr cultivating 
in common waste” (soil, measured waste). In 
the latter case, however, the hissaddr could 
hardly be called a sirtdn ; he cultivates the gdon 
sanjait in his capacity as one of the hissaddrs, 
though he may pay something extra above his 
proportion of the assessment. In addition to 
hissaddrs cultivating as sirtdns by exchange of 
land for convenience, a hissaddr or a khaikar 
who has a very small holding may take a little 
land in sirtdui tenure to assist in maintaining 
his family. 

Wliere suitable waste land is available, however, he 
would naturally prefer to extend his cultivation into un- 
measured land. 


In this class, again, the cultivator is primarily a hissaddr 
or khaikar, and only in a secondary way is he a sirtdn. 

The Pdekdsht tenant does not exist as a separate class 

^ sirtdn of any of the four 
' classes may be a pdekdsht (non-resident) 

cultivator, but the term is rarelj% if ever, heard in current use. 

The real agriculturist sirtdns of the first two classes are 
all that it is necessary to consider in this chapter. 

The points requiring consideration are few and fairly 
simple. 

The question of liabilitj^ to ejectment in measured and 
unmeasured land respectively, the method of ejectment, and 
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tlie cnsloins regarding compensation for improvements form 
the most notable points to be discussed. 

'(2) Liability to ejectment : measured land 

As regards the claim to occupancy right in old measured 
land which is practically only raised by tenants claiming to 
be nxaimisi sirtans of old standing a history of the question 
is given by IMr. Pauw' as follows (page 47 of his report) {see, 
however, my remarks following the quotation) : 

“As regards the right of sirtans of long standing to a 
permanent occupancy, the most various rulings have been 
given at different times. In the case of Mopta and others of 
Bajyun, Talla Nagpur versus Kitdlu, the plaintiffs who had 
held land as sirtans since 1840, if not earlier, sued in 1874 to 
have their holding made a khaikari one. The Court of first 
instance held that plaintiffs .should have sued within three 
years from settlement to alter the entiy : “Act X of 1869 is 
not in force in this district, and therefore length of tenure 
does not give an occupancy right.” There is a want of se- 
quence in the reasoning, but Sir Henry Eamsay affirmed 
the decision (21sl April, 1874). On the other hand, in the 
case of Parmanand and another versus Biju and others of 
tlaspur, Dhaundyalsyun, the plaintiffs-, hissadars, sued to re- 
cover land from sirtans Biju and others, whose names were 
not entei'ed in the settlement papers. It was found that the 
latter had held more than thirty years, and therefore “by the 
law of limitation” could not be disturbed. Sir Hemy Barn- 
say dismissed tbe hissaddr’s appeal (IStli January, 1884). 
Pinally on 24th August, 1885, it was decided by hlr. Boss 
that the defendants havmg virtually ah occupancy tenure were 
only liable to pay rent as khaikars. Thus the transformation 
was mad. complete. The famous decision of Lai Singh versus 
Amar Singh and others given by the Board on 22nd Septem- 
ber, 1887, finally decided that sirtans could not obtain occu- 
pancy rights by length of tenure. The plaintiffs sued to eject 
the defendant, a sirtdn who had held over twelve years. The 
evidence was chiefly of a negative chai'acter, but it was found 
that there was nothing to show that sirtan’s obtained occupancy 
rights after twelve years’ possession, and Mr. Daniell accord- 
ingly held that “the Commissioner’s decision is contrary to 
usage in G-arhwdl, and must therefore be reversed.” This 
decision was held to govern all cases till 189i, though it would 
appear that the Board did not intend a strictly literal inter- 
pretation of the ruling that no length of tenure whatever 
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would confer occupancy rights, by the case of Eati Earn versus 
Slier Singh of Amkoti, Nandalsyun, in which the plaintiff, a 
sirtan who had held since 1857, sued to, establish a right of 
occupancy and got a decree which was confirmed by the 
Board on the 6th January, 1890. In the case of Uttam Ndth 
versus Murthi, of Amri, Malla Dhdngu, however, the plaint- 
iff, a sirtan, ejected from waste common land broken up by 
him since settlement, sued for reinstatement. On the 16th 
January, 1889, the Commissioner, Mr. Eeid, ruled: “ There 
is no law or custom in Garhwal that leaves an occupancy and 
improving tenant at the mercy of the so-called landholders. 
The first principle of the land law in Garhwd.1 is that in 
settled and assessed lands only have the so-called landholders 
complete and undivided proprietary rights . . . Land- 

hoders, so-called, have therefore no preferential claim to land 
broken up by cultivators without aid from them, and if those 
cultivators remain in possession for a sufBciently long time un- 
opposed by the landholders or with their consent, the land- 
holders have no title to eject them.’^’ The Board in upholding 
this judgment observed : “ The fact appears to be that when 
Messrs. Traill and Batten, and to some extent, also Mi*. Beck- 
ett made their settlements, tenants were scarce in the hill 
tracts and the question of occupancy rights received little at- 
tentipn . . . The sirtdn is a purely temporary occupant of 

land and must not he confounded with tenant who have 
broken up and brought under cultivation waste land, and have 
continued to occupy uninterruptedly through a long series of 
years (20th January, 1891).” 

This seems to be about the only question on which 
Sir. Pauw has really got confused. He has mixed up two 
totally distinct questions. 

There is, firstly, the question of sirtan -who has cultivated 
old measured and assessed land for many years and who 
claims occupancy right on the ground of length of tenprc. 
This covers the eases he quotes down to and including Lai 
Singh versus Amar Singh. 

And, secondly, tl,iere is the case of a sirtdn who has 
broken up and reclaimed waste land and held it for a long 
time, and whose claim to occupancy right rests partly on his 
having been the original cultivator to break up and improve 
the land and partly on the principle that the liissaddr is not 
fhe real proprietor except in assessed and settled land. This 
is clearly the meaning of fhe Board’s oi’der in the Uttam 
Ndth case, though the land there was measured land, it was. 
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however, waste land which had never been cultivated or 
assessed to revenue. See also the settlement instructions 
based on this ruling, which have been reproduced in Chapter 
II, paragraph 4. 

And the case of Bati Bam versus Sher Singh is on exactly 
the same footing and not, as Mr. Pauw implies, parallel to 
that of Ldl Singh versus Amar Singh. 

In Bati Bam versus Sher Singh the tenant had broken 
up and reclaimed unmeasured waste, according to the story 
which was accepted, and the land had subsequently been 
measured at settlement as khudkasht. These two cases have 
thus nothing to do with the question of acquiring occupancy 
rights bj'^ mere length of tenure in old measured land. They 
are simply the first steps to the custom of conferring khaikari. 
right on a sirt4n who had broken up Nayabdd and held and 
improved it for a long time, which custom was developed into 
a fixed principle at the last Garhwal settlement. 

This latter custom has been fully dealt with in the chapter 
on khaikars (paragraph 4 acquisition of kliaikari right in un- 
measured land). 

If this custom relating to Naydbdd and unmeasured land 
is to be extended at all on the strength of these rulings, it can 
only be to the extent that the breaking up and improvement 
of a holding of waste land and its tenure for a long time gives 
a right of occupancy even wdien the land was measured land 
before the tenant reclaimed it, though the rulings do not 
authorize its extension to assessed proprietai'y land paying 
revenue. But the other principle, that of LAI Singh versus 
Amar Singh, that mere length of possession in old measured 
and assessed land gives no right of occupancy, still holds good. 
It was not disturbed, as has been pointed out bj”^ the two later 
rulings quoted by Mr. Pauw, and it is the principle still 
followed {e.g. Bijlya and others versus Mahendra Singh and 
others of Mirchora, AswAlsyfin, by Mr. D. T. Boberts, Com- 
missioner, on the 3rd of May, 1892, lOiima and others versus 
Tai Deo of Chetar Giwar, by Colonel Erskine, Commissioner, 
26th July, 1890, and other rulings). Compare also the rules 
for the Garhwal Survey at the last settlement, rule 31; 

occupancy by a sirtAn since last settlement or during the 
last twelve 3 '-ears will not give him khaikari right.” This 
principle also extends to the simple extensions of an old hold- 
ing of measured land into adjoining bits of unmeasured waste. 
Such extensions are merely improvernents of the holding and 
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the sirtan a'cqnires no superior right in them. See the settle- 
ment instructions in j)aragraph 4 of the chapter on khaikars 
and Autar Singh and others of mauza Ubot versus Sariip. 
Singh, order of Mr. Hamblin, Commissioner, of the 19th 
April, 1900. 

Taking the whole question, then, it may be laid down 
that — 

(1) a sirtAn gains no occupancy right by mere length* 

of tenure in old measured and assessed land or 
bj'^ extending his sirtAni holding into adjoining 
unmeasured land. He can be ejected at any 
time; 

(2) a sirtAn who breaks up and reclaims at his own^ 

expense and hy liis labour a holding in unassess- 
cd waste (luip or hemp) and holds it for a con- 
siderable time acquires (under the conditions 
given in the settlement instructions) an occu-* 
pancy right in it and cannot be ejected. 

Tlie first rule is, of course, .subject to the possibility that 
a tenant might prove tliat he and his family had really been 
holding as unrecorded khaikars and were not really sirtAns 
(sec chapter on khaikars, paragraph 3). 

(3) The process of ejectment 

The contested point in connection with (he actual pro- 
cedure of ejecting a sirtAn is as to whether the hissadAr cab 
turn the sirtan out summarily, if the latter is not willing to 
quit liis holding voluntarily, or whether the hissadAr must file 
a regular suit for ejectment, or putting it in another v.'ay, if 
the hissadAr does eject a sirtan without legal process, is the 
latter entitled to recover possession by summary suit and com- 
jiel the hissadAr to sue to eject him? 

Mr. Pauw has discussed the question at 'considerable 
length in paragraph 53 of his report; but as the most recent 
rulings have reversed the former custom, it is not necessary 
to quote his remarks in full. The custom which prevailed in 
his time was that a sirtAn summarily dispossessed could sue 
and recover possession and the hissadAr then had to sue to 
eject him, in which latter suit the question of compensation 
(if any) for improvements was decided and the decree for 
eject meht made 'conditional on payment of the compensation.- 
As in many cases no compensation was payable, this led to 
curious results. 


17 
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Mr. Pauw talks of tlie “ curious spectacle of a tenant 
forcibly dispossessed without payment for improvements 
suing to be reinstated and being told to sue for compensation."’ 
This does not seem a very startling spectacle; but I have seen 
in Almora a case on Mr. Pauw’s principle, which was much 
more curious. A sirtan sued and got a decree for recovery of 
possession in January and the hissadar thereupon sued in 
Februai’y and got a decree for ejectment, no compensation 
being payable. Thereafter both took out execution of their 
respective decrees and the ludicrous spectacle was seen of a 
puzzled court ordering the sirtan to be restored to possession 
and at the same time directing him to be tm-ned out. The 
climax of the case came when the sirtan having been duly 
put in possession filed a criminal trespass case against the 
hissadar acting under his counter-decree. Colonel Erskine’s 
principle of a suit by the tenant under section 9 of the Specific 
Relief Act cannot stand any longer in view of the provisions 
of rules 30B(7) and 21 of the Kumaun Rules. 

The later rulings are that a sirtan tenant when summarily 
,, , ejected by the landlord without legal 

® process cannot recover possession; he 

can only sue for compensation for improvements or for illegal 
ejectment. This modern principle was first laid down by 
Mr. Hamblin, Commissioner, in the case of Hari Kishan 
Tiwari of mauza Sainjwari versus Dharam Singh (Special 
Revenue A^ipeal No. 3 of 1900-01) in a lengthy judgment, 
cf which the gist is given below. The principle was followed 
by Mr. Shakespear, Commissioner, in Jhungaria versus Debi 
Singh of Majgaon, Talla Kosyan, on the 23rd of November, 
1903, and this decision was upheld by the Board on appeal. 

The main points of Mr. Hamblin’s judgment were that 
a sirtan cannot resist ejectment, and if the landlord sues for 
ejectment he must get a decree under Kumaun Rule 30A(3) ; 
that there is no procedure in the Kumaun Rules correspond- 
ing to ejectment by notice as in the plains; that when a land- 
lord wishes to eject a sirtan he has either to sue for ejectment 
or to eject him without legal process ; that in the latter event 
the question for decision is whether the tenant can obtain a 
decree for occupancy under rule 30B(7); that there is no doubt 
that he can recover compensation for illegal ejectment under 
rule 30B(8)(6) ; that when the tenant sues he can only suc- 
ceed if he can prove that he has a right to possession, and it 
is not enough to prove illegal ejectment; that it seemed to 
have been recognized that it was unnecessarily encouraging 
litigation to allow a sirtan to sue a landlord for .recovery of 
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possession when the landlord could at once apply through the 
court for his ejectment and must obtain it; and that while the 
sirtan was therefore given no j)ower of recovering possession 
in cases of illegal ejectment, he was allowed compensation in 
such 'cases. Tt was pointed out that through the KumAun 
Rules elsewhere speak of the “ possession ” of land, rule 
SOB (7) only refers to the recovery of the occupanaj of land. 

Compensation for illegal ejectment could presumably only 
be claimed where the tenant had been evicted from land on 
which crops were standing or which had been ploughed and 
prepared for crops, and to the extent of the damage suffered 
by the tenant from the loss of such crops and labour. Such 
claims and those for improvements are the only ones ever 
raised by the tenants. An earlier ruling which may be com- 
pared with those mentioned above was that of Bag Singh 
versus Motia of Pipali, Malla Silor, in which a sirtan had 
been ejected from two houses and chauks and two fields. 
Mr. D. T. Roberts, Commissioner, gave him a decree for 
recovery of the houses and chauks, but refused him possession 
of the fields (order of the 11th May, 1892). 

[Note — A doubt may perliaps be suggested as to whorher such a sunr- 
maiy ejectment should be called an “illegal” ejectment. ” Illegal ’ suggests 
that it is contrary to some positive rule of law or customary law. The con- 
text of the Kumaiin Rules as applied in the above ruling by Mr. Hamblin 
might suggest that the compensation for illegal ejectment refers to cases of 
ejectment of an occupancy tenant or a tenant holding under an agreement, 
who could recover possession under Rule 30B(7).]' 

To sum up finally, then, a sirtan summarily ejected by 
his landlord cannot recover possession, unless he can prove 
that he has a right to possession (as holding under an unex- 
pired agreement, or as entitled, under the rulings and in- 
structions regarding tenants breaking up and improving new 
land, to occupancy right). 

(4) Compensation for improvements 

There are no definite rules regarding improvement by 
tenants and compensation claimable for them. The prin- 
ciples embodied in the law in force in the plains might fairly 
be applied in most cases. 

There are few nilings of any importance on the subject. 
Mr. Pauw only makes the brief remark : — 

“Regarding the assessment of compensation, Mr. Roberts 
ruled, as Commissioner, that ‘the mere upkeep of the fields in 
the ordinary condition suitable for the cultivation of measured 
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land is not a ground for award of compensation.’ ‘Compen- 
sation can only be given for such improvements the full bene- 
fit of which the respondents have not reaped’ (Pancham bingh 
and others versus Eishmu and others, Dalagaon Khath, 28th 
August, 1893, page 50 

The fact is that there are rarely improvements made by 
sirtans in the hills of any importance at all, except the break- 
ing up and improving holdings of waste land, in which case, 
as has been shown, they will generally get occupancy right 
as their reward. 

The extensions of cultivation by sirtans into adjoining 
waste, which do not give occupancy right under the principles 
followed, would form a fair gi-ound for awarding liberal com- 
pensaiion ; but otherwise the planting of a few fruit trees, the 
construction of one or two inferior buildings, the terracing 
and walling of infezdor unmade land, and occasionally the 
carrying of a water channel to the land represent, as a rule, 
the limit of a sirtdn’s improvements. 

There appear to be no rulings relating to the question of 
the hissadar’s consent being obtained to the making of im- 
provements by the tenant. In the case of the breaking up and 
improving a new holding in waste land the improvement 
forms, of course, the main object of the tenure. Nor would 
any hissaddr be likely to object to having his old hissadari 
land extended into adjoining waste. The other classes of 
petty improvements are hardly Ihiely to give rise to any dis- 
putes as to the tenant’s right to make them, and the hissadar’s 
'consent may be pi'esumed if he did not object at the time they 
were made. 

After allowing for the length of time during which the 
sirtfin may have enjoyed the benefit of his improvements, 
there is no doubt regarding his right to compensation for such 
improvements, except perhaps in the case of dwelling-houses. 

As regards houses, Mr. D. T. Eoberts, Commissioner, in 
Puna Nayal versus Bishan Dat of Pdndegaon, Pahar Chakhata, 
ruled on the 9th Januaiy, 1893, that a dwelling-house is not 
an agi'icultural improvement for which a sirtan can claim com- 
pensation on ejectment ; a sirtan builds at h,is own risk; he can 
remove the materials. Tliis ruling was confirmed by the 
Board on the 14th June, 1893. 

Contrast, however, Mr. D. T. Eoberts’ other ruling in 
Bag Singh versus Moti, referred to in paragraph 3 above, in 
which a sirtan was restored to possession of two houses and 
chauks until compensated for them. There are other rulings 
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awarding comiDensation for houses especially when a sirfcdn 
had been, or was being, ejected from his entire holding in the 
village. (The house very commonly does not stand on the 
cultivated land : it is often built on waste unmeasm’ed land.) 
In Jivdnand versus Puna of Bamangarh, Borarau, Mr. Boss, 
Commissioner, ruled on- the 9tli December, 1887, “ if the 
house and cowshed are in the sirtdni land ... he (the 
landlord) must pa}’’ compensation.” There is certainly some 
equity in the view that when a sirtan loses all the land he 
holds in a village and thus has to leave the village and his 
house is rendered worthless to him, he should get some com- 
pensation for it. A house is a necessity for a tenant to culti- 
vate the land from. 

The difference between the circumstances in the hills and 
those in the plains must be remembered. In the hills a sirtan 
losing liis holding probably has to set out to look for another 
holding in another village, v/herever he can find one ; in the 
plains the ejected tenant merely takes some other- land in the 
same village. In view, however, of the 1893 ruling quoted 
above it would seem that compensation cannot be awarded for 
a dwelling-house; a cowshed might be differentiated as an 
agricultural improvement. Considering the circumstances in 
the hills there would not seem to be much difference between 
a house built on the holding and one built outside it in waste 
land; In the latter case, however, the sirtdn could not presum- 
ably be ejected from the house, at any rate without compensa- 
tion, and he might perhaps sell it if he had to leave the village. 

It is important to notice the phraseology of the rules pre- 

Limlfcation of suit for sciibing limitation for suits for com- 
componsation. pensation in Schedule A to the Kumarfn 

Eules. 

The six months’ period runs from the date of the decree 
(where there has been a suit) and not from the date of execi 
tion of the decree in both cases. (This rule, however, raises 
further questions of c.r parte decrees obtained without the 
knowledge of the tenant.) A case in whicli this question was 
prominent was that of Ratanmani versus Churamani and 
Hfrdmani of Siroli, Kamsyar, decided by Mr. Hamblin, Com- 
missioner, on the 29th June, 1901. 

(5) Sirtdni rents 

The question of the rent paid ’by sirtdns is an unimport- 
ant one, unlike the corresponding question in the plains. The 
former state of -things -is given in Mr. Pauw’s paragraph 41 
(reproduced in Chapter 1 supra). 
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Of the modern custom in Garhwdl Mi'. Pauw only re- 
marks in paragraph 54 ; — 

‘‘ More than half of the sirtani holdings in Garhwdl are 
held by literal sirtans, i.e. payers of the sirti or land revenue 
alone. This may result from an exchange of land for cultiva- 
tion between hissadars, or from a hissadar cultivating in 
common waste. In other cases near relationship or friend- 
ship induces one man to give another some land to cultivate, 
or in new or unproductive villages he may be brought in to 
aid in the cultivation and so eke out the Government revenue. 
Usually the feudal dues, bhent (consisting of Es.2 on the 
marriage of a daughter), dastur (a leg of every goat killed, a 
seer of ghi in Sawan and a basket of maize yearly), and in 
some cases also pithai (a nominal rent of one or two timdshis 
yearly), are paid to the hissadar of the land even when no 
competition rent is taken. The competition rent, where it 
exists is usually tihar or a third of the produce in good land 
and chautha, or a fourth part, in the inferior. In the best 
shera as much as a half is taken. Money rents are rare except 
among the tenants of tea plantei\s. In Chiranga, Pindarwar, 
I was told that four nalis to the rupee, or Ps.5 per acre, w'as 
the rent rate.” 

Mr. Goudge remarks that there are no available statistics 
of rent paid by tenants-at-will, and goes on to say (paragraph 
25) ; ” The chief landlords who have tenants-at-will are the 
rich absentee proprietors who live in Almora and depend on 
their villages for a supply of grain for food and to defray the 
Government revenue. They invariably take rent in kind 
when they can make terms with the villagers and when the 
distance is not too great, so that candage becomes expensive. 
On the other hand, the villagers prefer to pay in cash, and 
they generally get their way when they are far away. Thus 
the fertile villages of Borarau and Kairarau pay in kind . . 

. . while those of Gangoli largely pay in cash. The rates 

of produce taken are half for in-igated and double-cropped land 
with a small allowance for labour and seed, and for all other 
lands, one-third, one-fourth or one-fifth according to the 
quality of the outturn. Kent in kind is much more profitable 
to the proprietor than rent in cash.” He gives estimates of 
the value of grain rents and quotes cash rents varying from 
three or four times the Government revenue down to 
Ee. 1-2-0 per Ee.l of revenue, or even the Government reve- 
nue alone. 

Taking the two very different parganas of Kali Kumdfin 
-- whicii is full of forest and waste land and scantily populated. 
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and Pali Pachliaun, which is densely populated and fully 
cultivated, Mr. Goudge remarks on the former “ stated broad- 
ly there is no such thing as rent known in this pargana." 
“ The hissadirs keep as khudkasht all land they can cultivate 
themselves or which they can get labour to cultivate, 
and for the rest of their land they are glad if they can get 
tenants to keep the fields from falling into waste and save 
themselves from paying revenue on uncultivated land.” In 
Pali Pachafin he says : ‘ ‘ strictly speaking there is no rental 
system.” All the land is cultivated by hissaddi's or khaikars. 
Such sirtdns as there are hold very small holdings or pay grain 
rents to absentee proprietors. Sirtdns in khaikari villages pay 
the Government revenue plus the usual khaikari mdlikana 
percentage. Sirtdns in newl}^ broken up lands pay nominal 
sums only. 

Under the above circumstances it will be seen that the 
rental question is one calling for little notice. No ruling laying 
down any general principle regarding sirtdni rents has been 
discovered, and disputes on the subject are infrequent and 
turn on simple questions of fact. 

It can only be said that when the value of a grain rent 
may vary from Es.35 a bisi on irrigated land down to perhaps 
Rs.3 a bisi on inferior land, and when cash rents may vary 
between Rs.9 and Ee.l or less per bisi, it is by no means easy 
to settle disputes regarding the amount payable by a tenant 
in the absence of any village rent records and generally also 
of any written agreement. 

Portunately, as has been said above, the annual number 
of cases coming before the courts, that turn on the rental 
rates of sirtdns, might almost be counted on the fingers of 
one’s hands, except occasionally when some big landlord has 
a general row with a number of his tenants. 

There do not seem to be any further points relating to the 
sirtdni tenure that require notice. There can be no questions 
regarding succession, since the tenure is not heritable, unless 
the landlord chooses to continue the son or other heir of a 
deceased sirtdn in possession of the holding. 



( 120 ) 


CHAPTEK V 

Padhans and Ghah-Padhans 
(1) General definitions, etc. 

The padhdn or mulguzar — “ Sadar malguzar ” as Sir 
Padhans Henry Eamsay and Mr. Beckett called 

liim — is the head of the village commu- 
nity, collects the revenue, and is also a police officer; he 
manages the village common land and its affairs generally, 
subject to the approval of the hissadars, and provides coolies 
for carriage, etc., according to custom. 

Mr. Traill’s description of this official has been quoted in 
full by Mr. Pau'w in his paragi'aph 39, v?hich has been repro- 
duced in Chapter I of this Manual. 

The general liistory of the office does not require much 
notice. 

The usual rule is one padhan for each asl village (with its 
lagas) held on a separate revenue engagement. Sometimes 
there are two or even more padhdns in one village either by 
reason of the village being divided into different clans or castes 
(dhara, rath) or by reason of its having several lagas atiached 
to it, the whole forming an unwieldy unit for one man Lo 
manage. (Compare also Mr. Batten’s rule 16 about the ap- 
pointment of additional padhans in dakhli villages. Collected 
Keports, page 99.) The principle, however, was very elastic 
at one time ; and Sir Henr}^ Kamsaj^ remarks (page 20 of the 
Kumdun Settlement Beport) that at the 20 year's’ settlement 
some villages had as many as ten padhdns. 

Mr. Batten had allowed the hissaddrs of large villages to 
“ elect two or more padhdns, each to manage his particular 
division of the estate and to collect the Government revenue 
and his own dues from the shareholders belonging to his own 
particular pai'ty or clan.” (Collected Reports, page 99.) 

This system ■ caused a gi'eat deal of mischief, says Sir 
Henry Eamsay, and it is now the rule to keep the number of 
padhans as low as is consistent with efficient and harmonious 
management of the village. Few villages have more than one 
padhdn nowadays. Compare Bishan Singh versus Earn 
Kishan, Mr. Hambhn, Commissioner’s order in Revenue ap- 
peal no. 1 of 1901-2 on the undesirabihty multiplying mal- 
guzars for every faction that chooses to ask for a separate one. 
!On the otlier hand one man, wdio owns land in several villages. 
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is tDften -padhan of two or more villages; an influential tliodkdr 
is itsually also'padhan of several villages. Where one man is 
padhan of two closely adjoining villages he often does the 
padhdn’s work for both himself, but where the villages are far 
apart he is called on to appoint a mukhtdr or agent to do his 
work in the village where he is non-resident. 

Where the padhdn is a minor there is also a mukhtdr 
appointed by the district officer to do the work until the minor 
attains -majority. In one or two instances women hold the 
position of padhan (though the case is extremely rare now) 
and may or may not have mulditdrs to do their work. 

The muklitdr and his position will be dealt with later on. 

A different personage regarding whom there has been 
considerable confusion and dispute is 
Ghar-padhan. g]jar-padhdn ” a “ sub-mdl- 

guzdr ” as Sir Henry Eamsay called him, in khaikari villages, 
where the hissadar padhan cannot be resident, and also oc- 
.casionally in other (mixed) villages as well. 

The ghar-padhdn appears to be, and to always have been, 
in -all cases a'khaikar. His office will be separately discussed 
’later on. 


(2) The padhdn : g&ixeral position 

The position of the padhdn has been briefly defined in the 
first sentence of this chapter. He signs, on behalf of the 
village community, the settlement agreement and his chief 
duty is to realize the land revenue from the hissadars and pay 
it to Government. 

Chapter VIII of the Land Eevenue Act, III of 1901, is 
in force in Kumaiin and in the notification extending it, sec- 
tion 4(8) of the Act is modified to run “ Mdlguzar means a 
person appointed under rule 49, clause (1) of the Kumaun 
Eules, 1894, to represent all, or any, of the co-sharers in a 
mahal. Note — ^Eead every reference to a lambdrddr as re- 
ferring to a mdlguzar, or to a padhdn or sirgiroh where a mdl- 
guzar is known by either of these names.” 

The mdlguzir is thus primarily responsible for the revenue 
of his village, or villages, with the hissadars behind him. 
His remuneration (compare -section 144 of the Act consists 
of either padhdnchdri land (held rent-free as a tenant of Gov- 
ernment) or if the revenue of such land be not equivalent to 
§ per cent, of the revenue of the mahdl, then to a cess on the 

JS' 
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Mr. Traill’s 
rule. Mr. 
Baokett. 


revenue to make up the 5 per cent. He is also exempted from 
service as a coolie, “ a distinction much prized,” as Mr. Pauw 
says. 

Questions relating to the padhanchari land will be dis- 
cussed in a later paragraph. 

The police-powers and duties of the padhan are detailed 
in chapter VI of the Kumdun Eules. 

The principal questions requiring notice in connexion 
with this ofi&cial relate to his appointment and dismissal and 
to the padhanchdri land. 

(3) Appointmeyit of mdlguzdrs 

The appointment of mdlguzdrs and additional mdlguzdrs 
is prowded for in rules 49(1) and 50 of the Kumadn Eules, 
and section 45 of the Eevenue Act, as modified for Kumdun, 
but no provision is made for their dismissal. They are, how- 
ever, dismissed for misconduct or other good reason by the 
Deputy Commissioner. 

The office is normally hereditary in practice and usually 
always has been so. ” There is no hereditary claim or right 

. . . but generally the son succeeds without opposition 

unless incapable from youth or want of talent, in which case 
the sharers are called upon to choose another padhdn from 
among themselves, ” wrote Mr. Traill. (Collected Eeports, 
page 106.) 

” The office of padhdn is hereditary, except in special 
cases, when, from the son of the former padhdn having been 
a child at his father’s death, a relative had been, appointed to 
the duty.” (Mr. Beckett’s Garhwal Eeport, page 10.) 

Mr. Batten’s rules for appointing padhdns and for their 
remuneration (Collected Eeports, pages 98 — 100) have been 
referred to above. In ordinary villages his rule was to allow 
election by vote except in the case of an old established right. 


A curious custom, which deserves mention, is Ins allow- 
ing (rule 15) the khaikars, in wholl}'’ 
ai ar pa ans. khaikari villages, under certain circum- 
stances to have and elect a village padhdn (not ghar-padhan) 
of their own ‘‘ under the same rules as those made for bhaiyd- 
chai'a mauzas, which they often resemble in all but name.”- 
There do not seem to be any khaikar padhdns, as distinct from 
ghar-padhans, in existence nowadays, though traces of the 
custom may be found in recent times. In the case of Kardyan 
Singh and Ganga Singh versus Sham Singh of, Garsdii, Talla 
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Chaukot, Shiim Singh, khaikar, had been appointed ghar- 
padhan against the' will of the hissadars. On cross-appeals 
Colonel Grigg, Commissioner, appointed Shdm Singh 
padhan, as there was “ no need of a duplicate set of officials ” 

(order of the 27th July, 1898). 

There are, however, certain objections to a khaikar who 
is not a hissadar in the village and who thus does not engage 
with Government for the revenue, but only pays rent, being 
entrusted with the direct responsibihty for the revenue. He 
has, as the custom now stands, no transferable interest in the 
village to be security for his habihty (c/. Mr. Beckett’s para- 
graph 28 and ghar-padhans as discussed in a later paragraph). .. 

It seems probable that Sham Singh (if he is still alive) is the 
last khaikar padhan in existence. 

In Mr. Pauw’s Garhwal Memorandum of Village Cus- Mr. Pauw^a 
toms the appointment of malguzArs is dealt with in the 3rd 
paragraph. He makes the appointment normally hereditary ; 
but failing a candidate from the malguzdri family, any other 
male co-sharer of the village, whom the district officer may 
think fit, is to be appointed. 

Generally speaking the claim of the son or the nearest 
heir to succeed is admitted, and he is 

e lere itarycaim. opposed by the hissadai’s, unless 

there is some strong objection to him. There is some doubt, 
however, regarding the case of minor sons or heirs. In former 
times a minor would never have been appointed at all (see 
Mr. Traill’s remarks and the quotation from Mr. Beckett 
above ; also Mr.-Pauw’s remarks in his paragi’aph 56). Latter- 
ly, however, owing no doubt to the strengthening of the 
hereditary theory it has been customary to appoint the minor 
heir as padhan and to appoint an adult relative to act as 
mukhtar during the padhan’s minority. Mr. Beckett would 
have appointed the adult relative padhan and made the minor 
await a vacancy. (Garhwal Eeport, page 10.) 

The custom has varied with different officers; some have 
followed the above rule in all cases, whatever the age of the 
minor might be ; others have refused to appoint a minor under 
some fixed age such as 10 or 12 years- If the minor was below 
such^age, an adult relative was appointed as padhan and not 
as mukhtar, either for his lifetime or until the minor should 
attain majority. There are obvious objections to having an 
infant padhan primarily responsible for the revenue, with an 
uncontrolled mukhtar, and it would be well to avoid the prac- 
tice of appointing muiors as padhans altogether, or at any 
rate minors less than, say, 16 years of age. 
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I’he following decisions may be referred to on the general 
question of appointment. In Eagbunathu versus Gya Dat of 
Bamiakola, Garhwal, Mr. D. T. Eoberts, Commissioner, ruled 
that mere superiority of hereditary claim should not prevail 
to bar considei'ation of relative fitness (order of the 22nd June, 
1892). 

Mr. Hamblin, Commissioner, in Bhagdeo versus Jamatt 
Singh- of M. Pdtar Eaur, Garhwdl, laid down that " prefer- 
ence must be given to hereditary 'claims and the opinion of co- 
sharers can only be taken when there is a conflict of such 
claims ” (or no such claims at all) (order of the 23rd Decem- 
ber, 1899). In Debia versus Purndnand of Surkliil, MalH 
Saldn, Mr. Hamblin preferred the adult son by a dhdnti 
woman, who had succeeded to half his father's estate, to a 
minor legitimate son (22nd May, 1902). 

The padhdn for obidous reason must be a hissadar of the 
village (compare Mr. Beckett, page 10). 

Padhan must be a Wliere a SOU 01 ’ heir claims to succeed, 
*’■ or where an old padhdn wishes to resign , 

in favour of his son, the son or heir should, therefore, be re- 
quired first to get mutation of a share into his own name 
before being appointed. 

Where there is no son or heir claiming the appointment, 
or where there are two heirs with fairly 
tnents claims, or where the heir is not 

appointed for some special reason, the 
hissadars are called on to vote for such candidates as may come 
forward, unless only one is put forward and is unopposed. 

The appointment is made, when there is a contest, after 
a consideration of the voting and of the relative claims and 
fitness of the candidates. 

On this point again different officers have held varying 
views, some considering mainly the fitness of the respective 
candidates, and others mainly weighing the votes and the 
shares of voters. 

Mr. Batten’s rules certainly favour the custom of simple 
election by votes in the absence of hereditary right, while 
Mr. Pauw’s memorandum seems to contemplate the unfet- 
tered selection of the Deputy Commissioner. There can be 
no doubt that considering what Mr. Batten calls “ the repub- 
lican nature of the communities and the strong opposition to 
all arbitrary measures ’’ it is expedient to pay considerable at- 
tention to the votes of the hissadars with a view to securing 
the harmonious and efficient management of village affairs. 
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!riie mdlguzar. in KumMn is only -‘primus inter pares,” all 
ordinary hissadar among his equals, and if the village in 
general is strongly opposed to him, he 'tvill never make an 
efficient mdlguzdr and will also have a very uncomfortable 
time. It is necessary, however, sometimes to disregard the 
wishes of the majority when their candidate has been con- 
victed of some. offence which renders him undesirable as mdl- 
guzdr, or is heavily indebted or otherwise decidedly unsuitable. 


The chief disputes occur when the ex-mdlguzdr has been 
dismissed for some serious offence and the office declared to be 
forfeited from his family; in such cases the majority of the 
villagers will often unite in a strong faction to support the 
claim of his son or brother. 


Appointment 

'women. 


There are very few women holding the post of mdlguzdr, 
probably not more than half a dozen 
in the whole division. They are never 
appointed except for somie special local 
custom or for very special reasons. They usually have a mukh- 
tdr to do the work. The appointment of women is obviously 
most inadvisable altogether. 

As Mr. Pauw remarks, when the share of a mdlguzdr is 
sold, the purchaser almost invariably 
Claims of padhanship claims the office along with it. This is 
y pure aser. absurd. The purchaser can apply with 

any other hissaddr for the vacant post, and if he is the most 
suitable candidate he may be appointed. But if, as may often 
be the case, he is an outsider and has only newly become a 
hissadar by purchase, he is not hkely to make the best mdl- 
guzar. In Sheo Dat versus Mohania of Basai, Bel, low- 
caste man had bought the padhan’s -share and Mr. Shakes- 
pear. Commissioner, ruled that in no case does the mdlguzdr- 
ship go with the property sold. It is inadvisable to appoint 
a low-caste man while a high-caste man is available (order 
of 11th February, 1904). 


There are no definite rules regarding the dismissal of 
» ,, , padhans, nor are there any noteworthy 

grounds of dismissal are (a) conviction of an offence in the 
criminal courts, (b) being heavily involved in debt, so as to be 
practically insolvent, or having all his -shares in the village 
mortgaged, (c) having sold his entire share in the village, or 
(d) serious misconduct or misbehaviour, such as persistent 
neglect and delay in collecting and paying in, the revenue, 
disobedience of orders, failure to Check or report serious forest 
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olTences in the village, serious misconduct in respect of his 
police duties, bad livelihood or vicious habits, and the hke. 

Proceedings for the dismissal of a mdlgnzdr should not be 
too summary; it has often been the custom to pass orders 
simply on the report of a peshkdr or similar official. The 
mdlguzdr and the other side (if any) should be summoned and 
given a hearing {.see Jit Singh versus Ban Deo and Moti Edm 
versus Indramani, both Naini Tal cases, decided by Mr. 
PTamblin, Commissioner, as Miscellaneous Eevenue Appeals 
2 and 4 of 1901-2). 

(4) Padhdnch&ri land and remuneration of padlidns. 

As mentioned above the padhdn’s remuneration common- 
ly takes the form of padhdnchdri land, wliich is held by him, 
rent-and revenue-free, as sirtdn of the State as hissaddr (cf. 
Mr. Pauw, page 42) ; but where its revenue at the village late 
would not be equivalent to 5 per cent, on the village jama, 
or where there is no padhdnchdri land, he receives u cash cess 
on the revenue to make up the 5 per cent. The padhdnchdri 
land is a very old institution in Kumdun. In Mr. Traill’s 
time the padhdn was remunerated “ by fees on marriages and 
a small portion of land set apart for the purpose.” Mr. 
Batten in somewhat vague rules left the remuneration to 
‘‘ mutual agreement ” or ” panchdyat.”- The padlidnchdri 
lands were made over rent-free according to the actual amount 
found to be held in that way; when there were none, he did not 
create any, except with the villagers’ consent; but if the dues 
were ‘‘ too small ” he allowed a money equivalent of about, 
per cent, on the revenue. At Mr. Beckett’s settlements 
the remuneration was finally fixed at 5 per cent, in land or 
cash, on the basis of the lands actually held. About the cash 
remuneration no difficulties arise; but about the land there 
are not infrequent disputes. Old mauriisi j)adhdn families 
often try to assert proprietary title or other special right in the 
land. It is not improbable that in some cases the padhdnchdri 
land was originally part of the padhdn’s own family land; on 
which the revenue was remitted as his remuneration. 

The modern principle, however, recognizes no right in it 
beyond that of a rent-free tenancy and the land is strictly at- 
tached to the office, whatever family may hold the latter. 
The Board’s order no. 704/11 — 18, of the 29th April, 1886, 
laid it down that a mdlguzdr can do what he likes with padhdn- 
chdri land for his lifetime, hut on his death Ms successor must 
get all of it unencupibered. 
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Similarly Mr. Eoss, Commissioner, in Bachua versus 
Earaua and others of L/adholi, Damn (order of 12tli Septem- 
ber, 1887), ruled that no one can acquire rights in such land 
adyerse to the padhdn ; each succeeding padhan must succeed 
to it unencumbered. He can give it out to tenants during the 
term of his padhanship, but at his death or dismissal the 
rights of the tenants lapse. 

■In the famous Bhaltgaon, Talla Gi'war case, which went 
on at intervals from 1834 to 1895, it was finally decided that 
the heirs of an ex-padhdn (or series of padhans) cannot claim 
to hold the padhanchdri land on pa 3 ’’ment of rent, however 
long the family may have held it. The new padhdn can evict 
them. In this village the padhdnchdri land was very exten- 
sive and valuable. 

The final decision on this point was given by Colonel 
Grigg, Commissioner on the 14th May, 1895 (Nand Lai 
versus Musammat Dharm Sundari and others) ; but the parties 
were still fighting over possession, trespass, mesne profits, 
rent, etc., six or seven years later. 

A curious attempt at creating padhdnchdri land occurred 
recently in Baret, Bichhla Katyur, when in a village of two 
hissaddrs one had to pay malguzdri dues to the other. The 
-- former made over by a deed some land to the padhdn to be 
held in lieu of payment of the dues. He also sued for a declar- 
ation of this fact to prevent the padhan claiming dues in futm-e. 
The Lower Coml gave a declaration that the land was padhdn- 
chdri and directed it to be recorded so. It was held that this 
was impossible, all that was possible was a declaration that 
the land was held by the defendant in heu of any dues claim- 
able by him. 

(Lachhi versus Sur Singh, order of the Local Govern- 
ment of 18th August, 1904, reversing the Commissioner’s 
decision.) 

The padhdn occasionally comes in for other perquisites 
by virtue of his office. He often makes 
something out of the gaon sanjait land 
as has been mentioned in the hissaddri 

chapter. 

In one case a padhdn came in for a curious windfall. 
Mauza Deora, Urgam is a gunth village under the Badrinath 
temple. A Iffiaikari holding in the gaon sanjait land lapsed 
and lay waste for some years, the mdlguzdr paying the revenue 
due on it to the temple. Tben the Eawal of Badrinath gave 
him a lease of the land and he took possession and cultivated 
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it. Over 12 years later the other co-sbarers sued to Have can- 
celled the mutation obtained by tbe padban for tins land. It 
was beld that after so many years acquiescence tbe 'hissaddrs 
could no longer claim to have it made common land again. 
(Bhup Singh and others versus Kanak Singh and others, order 
of Mr. D. T. Roberts, 'Commissioner, of tbe 24tb August, 
1892.) See also paragraph 14 of the chapter on khaikars re- 
.garding padbdnchdri land in khaikari villages. 

(5) TJie mulchtdr padlidn 

The mukbtar or mukbtar (i) padhdn is the agent and re- 
presentatwe of a non-resident, minor, or woman padhdn. He 
is “considered competent to perform all acts for the real 
padhdn, though his liability to be ousted at the will of the 
latter prevents his holding the same authority or prestige,” 
says Mr. Pauw. He is appointed, in the case of a non-resi- 
dent adult padhdn, by the Deputy Commissioner on the nomi- 
nation of the padban. The latter can nominate any qualiBed 
man, and if he is fit he is always appointed; if he turns out 
unfit or misbehaves, the padhdn may be called on to replace 
him by another man, but he is always the padhdn’s nominee 
and agent only, and no one has any right to object or claim 
any right to the post (cf. Mahenar Singh versus Ohintamani 
and Padi of Banoli, Malla Dora, order of Air. Hamblin, Com- 
missioner, of the 11th June, 1902). 

If a non-i*esident padhdn living at a distance from a village 
neglects to appoint a mukbtar, and the administration of Ihe 
village necessitates some resident agent to collect the revenue, 
supply coolies, etc., an order is issued to the padhdn -to nomi- 
nate a mukhtdr or else to become resident himself. If -he re- 
fuses, the only com’se is to dismiss him from .his mdlguzdr- 
ship and appoint a new mdlguzdr. The mdlguzdr can dismiss 
or change his mukhtdr at will on applying to the Deputy 
Commissioner, subject to the new nominee being approved 
as a fit man for the post. 

In the case, then, of the mukhtdr of an adult padhdn the 
muklitdr is simply an agent and nominee of the padhdn,: the 
latter remains responsible to Government, for the proper collec- 
tion of revenue and the adrriinistration of the village by his 
agent. 

In the case of a minor padhdn, the •mukhtdr is appointed 
by the Deputy Commissioner by selection* of 'the most suitable 
relative nf the minor, ':and -his -dismissal ud -case of -necessity 
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also lies in the hands of the district officer. The mukhtai' in 
such cases would be, presumably, responsible for his own 
default or negligence in the same way as a guardian is. 

The mukhtar’s name is recorded in the settlement records. 
He usually holds tlie padlianchdri land of his village, but his 
remuneration is a matter of private arrangement between him 
and his principal. 


(6) The ghar-padhdn 

The ghar-padhdn fs the head representative khaikar in a 
wholly khaikari village. He is to the khaikari community 
what the padhan is to the hissadari community. There being 
no resident hissadar in such khaikari villages, a special official 
is needed to collect the I'evenue and maLkana and manage" 
and represent the villagers. “He as a rule enjoys the padhan- 
chari land and pays the Government revenue direct to the 
patwari, paying the hissadari dues alone to the proprietors”" 
(Mr. Pauw, page 61). 

Like the class of khaikars whom he represents, the ghar- 
padhdn and his position have been the subject of considerable 
dispute and he has had fluctuations of status. As the Iciiaikars 
of his class have suffered by confusion with the kachcha occu- 
pancy khaikar, so he has been confused with the inferior 
inukhtdr, as a mere agent and servant of the padhan. 

Unless the “village padhdn” of Mr. Batten’s Garhwal' 

^ ^ , rules (rule 21, paragraph XIII of ihe 

19 ory o t e pos . 1842 report) or his khaikar padhdn of 

rule 15, refer to ghar-padhdns, the first mention of the ghar- 
padhdn seems to be in paragraph 20 of Mr. Batten’s Kumdun 
report (1848) , where he says : ‘ ‘In coparcenary zamin- 

ddris” (meaning apparently khaikari wllages) the mauzds 
are generally managed by one of the oldest dsamis under the 
name of ghar-padhdn, who in remuneration for his trouble is 
allowed to hold part of his land rent-free, and is exempted 
from personal services, etc. (kuli godam).” In his glossary 
of hill terms he 'calls the ghar-padhdn a “privately appointed 
manager-” 

The more modern form of ghar-padhdn, however, origin- 
ated apparently with Mr. Beckett. In Garhwal, he says 
(Eeport, page 10) : “When a padhdn was non-resident, from 
his being a padhdn in several villages, I kept such a man 
padhdn for the collection of revenue, but nominated a resident 
khaikar ghar-padhdn for the performance of police duties.’" 

la 



In Kumaiiii Sir Henry Eairisay says (page 21), “in some 
cases sub-padhans, i^e., gdar-padlians, were appointed wifcii 
the object of looking after the dsamis’ rights a.nH coliectihg 
thd revenue. These ghar-padlians can at any tirhe be reihbved 
by the district officer or Commissioner on its being shown that 
they can be dispOiised with without injury to the village 
(c/. his paragraph 25, page 16 also on ghar-pddhdns ‘in fllB 
wholly khaikari villages).. It 'will be seen from this that ghar- 
padhans were officials appointed by the Settlement Officer 
and not mere nominees or agents of the padhan; they were 
sometimes apparently appointed in mixed villages, as well , as 
in wholly khaikari villages, in place of a nominated rnukhtdr. 
The question, however, is only of importance with ref emmie 
to wholly khaikari villages, where the ghaispadhan represents 
and looks after the interests of the community. There, do hot 
seem to be any ghar-padhans now surviving in mixed villages; 
the representative of the padhdn in such villages is now always 
a rnukhtdr. - 

V . 

,The disputes regarding the office have all turned on the 
claim .'of the padhan to interfere with ,the ghar-padhdn, . to 
nominate and appoint him or to dismiss, him or dispense _\'hth 
any ghtu'-padhan altogether; this involves the whole Status 
of the ghar-padhan, his independence as head of the khaika.rs 
and practically answerable only, to Government or.hi's'suhor'di- 
nation into a mere servant of the padhdn. The forrher posi- 
tion was clearly that intended by Mr. Beckett and Sir Henry 
Eamsay, hut many attempts have been made to lower his 
status to that of a mere rnukhtdr. 

Mr. Pauw has given the history of the varying rulings dn 
the subject on page 51 Of his report. , . ,, 

Bir Heriry Eanisay, it will be seeh, consist&tly upheld 
'the independefice arid, authority of the ghar-'hddhdri ; While 
Messrs. Eossj Eeid .arid G-iles reduced- him to "a'ffi'ukhtdr’s 
position. Colonel Grigg upheld his jride;pefidehde'in rieverkl 
cas'es, while Mr. Hambliri described him in one order 'as “an 
agent appointed by the rndlgUzdr for a khaikari 'village;.'.', . 
the position is only one 'of 'agency”' ‘(cf. Jage 5 of 
Pandit Ganga Hat’s pamphlet). This position has beSh Very 
co'mmonly taken arid in reports on cases of. succession, etc., 
in. .such villages it has been a 'com'mon practice for tahsll,ddrs 
to treat the question, as one of a mUkhtdrship, ignoring. -.ttie 
fact that the last incumbent was, a recorded ghar-ipadhari. 
Fortunately 'for the .ghar-padhani however, ' the 'question vhas 
been iifially settled by the Board (Messrs. 'Hardy and'^TboTh- 
son) in the case of Hayat Singh of Tanda, Talla Dora (order 



C 131 ) 


of 20 /27th February, 1904). The judgment is 'worth repro- 
ducing in full as it gives a final and authoritative exposition 
of tl^e status and rights of the ghar-padhan : 

“This is a Kumdun revision. Applicant -was appointed 
ghar-padhan by the Deputy Commissioner, Almora, in place 
of one Durgia, who had resigned the appointment. The mah 
guzdr of the village appealed against the Deput'v Commis- 
.sioner’s order and the Commissioner removed applicant and 
,01’dered that no ghar-padhan be appointed. 

It IS obvious from the wording of the Commissioner’s 
order that he considered the ghar-padhnn a mere agent of the 
malguzdr and that the latter’s wu'shes should determine the 
question of the appointment or non appointment of the ghar- 
padhan. 

The Commissioner has 'UTongly interpreted the position 
cf the ghar-padhan. These men are found only in the villages 
held by the permanent tenants khaikars, in -v^-hich the mal- 
guzdr has no power of interferene?, the revenue being collected 
by the ghar-padhin from his brother usaniis and handed ovet 
with the malikina, to 'W'hich the u>alguzar is entitled, by the 
ghar-padhdn. The latter’s duty is also to look after the ten- 
p Ill’s rights. He can be removed by the district officer or 
Commissioner on its being shown that his services can b*e 
.dispensed with without inja'y to the village JRarosaj’s settle- 
mtrl report, pages 15, ’6 2i). Tiie Commis.'Jioner lias made 
.’■»o effort to show that the ghar-padhan ’s services can he safely 
dispensed with and the fact that a ghar-padhan has been kp“ 
P'oiited in the past and chat the present applicant’s apjioiiit- 
'muit was deemed advisable by the Deputy Commibsioner 
show that the post should he continued. General Ramsay’S 
settlement report, from which I have quoted, shows that the 
'g’^iiir-padhins were appointed in those villages in which the 
khaikars are in reality ousted proprietors whose rights have 
been in one way or another secuzed by the m.ilgu/ar between 
whom^an'd the khaikars 'bad" blood exists. The mahkdna 
v bfch ^ the' proprietor receives' was enhanced at tbe lecent 
settlement, but the enhanced maliki'nn was given by way of 
cciitclafion for exclusion from the vii'dge, the re\enue of 
■which with the mdlikana was collected by one of the khaikars 
who was appointed ghar-padhan. The Commissioner ’_s deci- 
8'CTi it I ores this sensible arraigemer- and will tend to dispute, 
as the mdlgu^ar will now be enabled to cohect the leienue 
_a*.(l n.-lklcana himself. I tet as.de the Gommissioner’s cider 
and restore (hat of the-Dep-i .v'Cemohsiion-jf.’’ 
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Foliowing tills decision Mr. Campbell, Commissioner has 
rilled that "prima facie, ir a village held eiitirely by khai- 
kars the appointment of a gliar-padhan from among the khai- 
kais 3 S essential. Appellant is not a residenl of the village 
and cannot efficiently perform the duties of a mdlguzar" 
(Bakhtawdr Singh of Maindoli, Gujru versus Deo Kdm, 
order of the 28th May, 1906). 

Practically speaking, then the ghar-parhan in khaikari 
villages is padhan in all but direct revenue responsibility, and 
“the responsibility of the original padhan in such villages, 
though it may exist nominally, is such a remote contingency 
as to be practically negligible.” (Pauv?, page 50.) 

The ghar-padhan is appointed by the district officer with- 
out nomination by the padhan, though it is no doubt preferable 
that the latter should approve of the man appointed, and is 
usually chosen, as in the case of padhans, for his hereditary 
title, he is dismissible only by the district officer for neglect 
of duty or misconduct or other strong reason, and not at the 
request of the padhdn. 

In fact his position is simply the logical consequence of 
the position of these khaikari villages, in wliicK (to quote Sir 
Henry Eamsay once more) : “The proprietor has no power 
to interfere with these khaikars or their lands.” The pro- 
prietor’s rights are solely limited to the receiving of his mdli- 
kdna and the payment by the khaikars of the revenue. 

The padhdn and not the ghar-padhdn is entitled to hold 
the village phant and should make it 
Holding of fcho p ant. ghar-padhdn when neces- 

sary, for the collection of revenue. Mr. Hamblin, Commis- 
sioner, in Partab Singh and others vsrstis Nardyan Singh 
and others of Maujera, Gujru, confirmed on further appeal 
by the Board. 

Begarding the remuneration of the 
g^^^i’"P^dhdn there are no authoritative 
rulings. 

Mr. Batten, as quoted above, says “he is allowed to hold 
part of his land rent-free.” Mr. Pauw says “he, as a rule, 
enjo 3 ^s the padhdnchari land.” It is obrdously fair that he 
should do so as he does the wdiole mdlguzdri work of the 
village and the padhdn does nothing beyond receiving the 
mdlikdna and sometimes the revenue which the ghar-padhdn 
has collected. The land, moreover, is really part of the 
khaikars’ land, as the whole village is held by thein. There 
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have been many instances of the padhanchari land being de- 
creed to the ghar-padban, when the padhan has sought to get 
possession of it, though in other cases the padhan has suc- 
ceeded in ejecting the ghar-j)adhdn. In Nain Singh of 
Maithana, Khatli versus Damodhar, Mr. Shakespear ruled : 
“The ghar-padhan has never been dismissed and his dismissal 
is necessai'y before he can be ejected from the land he holds.” 
(Order of the 9th September, 1905.) The padhan probably 
seeks to get possession of it as a step towards getting a footing 
in the village, though, as mentioned in the chapter on khai- 
kars, the holding of padhanchdri land in a kliaikari village 
by the padhd-n does not constitute khudkdsht possession in 
the village. 

There are no rulings regarding the disposal of the cash 
padhanchari dues in khaikari \ullages, 
where there is no padhanchari land, 
nor do any disputes on the subject seem to have come before 
the courts. It is generally reported to be a matter of mutual 
agreement between the padhan and ghar-padhan. 
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CHAPTER VI 
Thokdahs 

(i) History and general remarlis 

The thokdar and his position do not call for any lengiuj’ 
discussion. Mr. Pauw has given a brief account pf the .o.fficp 
in his paragraph 39 (reproduced in chapter p . 

Thokddr, kamin and saydna meant originally almost the 
same thing, though not quite, as Mr. Pauw would imply. 

The kami’ns was a farmer of revenue for villages in which 
he had no proprietary interest at all; he merely collected dues 
•fi’om them as an official. 

The saydna had proprietary rights in his taluka of -two 
kinds. In some villages he was a Hssadar with land either 
khudkasht or held by khaikars under him. In other villages 
he was a kind of over-proprietor not owning any land or 
hissaddri right, but with a right to receive a certain portion 
of their profits from the cultivators, who were hissaddrs and 
not khaikars. (Messrs. Ramsay and Strachey’s note of 26th 
June, 1856, paragi'aphs 2 to 6.) 

Both of them were thokddrs, and there is now no officially 
recognized title other than that of the thokddr. 

The term kamin is now almost entirely obsolete, and 
saydna is used loosely of prominent proprietox's of old family, 
who may or may not be thokddrs ; their predecessors no doubt 
were official saydnas. 

Mr. Traill reduced all thokddri dues to 3 per cent, on the 
revenue, but this order was never really carried into effect 
(see Sir Henry Ramsay’s Kumdun Report). 

Hie final settlement of thokddi's and their position was 
made by Messrs. Beckett and Ramsay on lines which were 
identical for both Garhwdl and Knmaun. 

Mr. Pauw, paragraph 56, may be quoted on this point and 
on the present position of thokddrs. He says : “The power of 
the thokddrs was much broken down at last settlement.’’ Mr. 
Beckett sa 3 ’^s : “They were at first revenue as well as police 
officers. Their revenue duties were transferred to padhdns; 
and as police they were found to be much worse than 
useless. As it paid them best always to let off a criminal, 
they generally made themselves so obnoxious that in 
1856, the Senior Assistants of Kumdiin and Garhwdl, drew 
vp a joint memorandum recommending that this class 
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of officiuls should be relieved of all police duties, and as far aft 
possible be absorbed oh ca’sulties occurring, or at the next 
settlement.” Accordingly ai settleihent numbers of thokdafs 
were struck off and the remuneration of the rest fixed at the 
rate of 3, 6 or 10 per cent, on the Government revenue 
instead of the dues in kind previously taken. The Kumaun 
officer who recommended the abolition of thokdars was Sir 
Hemy (then Captain) Eamsay ; but in 1874 he wrote : 
“Since that time I have been compelled to change my views- 
. . . It was absolutely necessaiy to maintain thokdars 

as far as possible, to ensure the due performance of police 
duties on the part of padhans. The abolition of the office of 
thokdars, which had existed so long, would be veiy unpopular 
with all except the democrats, who, more than others, 
required to be kept in check . . . Some of these thok- 
dars are gentlemen . . . They occupied a feudal place in 

the estimation of their subjects.” 

“At present the thokdar’s duties are chiefly ornamental, 
though he is supposed lo supervise the padhdns in their work 
as Ijolice. The office is therefore strictly hereditary and des- 
ceuds by the rules of primogeniture. But if there is no direct 
hhir, one of the same family, usually the nearest relative is 
appoihted. The 'claims of women to thokddri rights, though 
advaficed as in the case of padhdns, are disallowed. The 
thokddrs comprise representatives of the best old families 
'only, and are the only men who have any pretence to be 
called the aristocracy of Garhwdl. They are no longer, 
however, the feudal magnates of former times, and in fact 
are of Very little more consequence than other cultivators. 
But they are the only body who preserve Garhwdl society 
from bue dead level and as such deserving of continuance. 
Their dignity is somewhat increased by their position as 
pohce officers being held to entitle them to the possession of 
drms free of a licence.” 

The Ofily error in this account is contained in the last 
sentence ; the thokdars are exempted by notification under the 
Arms Act in respect of a gun and a sword, and are not held 
to be entitled to 'possess them in virtue of their position as 
'police officers. Their position and duties as .police are -■laid 
^dowh in chapter VI of the -Kumaun Rules. 

In “Almbr'a' and- Naini -Tal, ■'as Tn -■Garh’wd;!, certain' dm- 
Tbrtaht thokdars wei^aHowed 6 per cent ."or TO per cent, pin 
^lace.., of '3 '"per 'cent., Mr. '-Beckett’s settleme'nt. -^At 
-Mr; ^Goudge^'s het'tfembht under the'-Board’s-hfdefs the same 
for the 'dues ’of these' 6 per oeht/'and-iO 'per 
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cent, tholcdars as they had hitherto been receiving; thus 
only in the case of dues at 3 per cent, was there any in- 
crease corresponding to the enhanced revenue. 

(2) Succession and .dismissal 

The appointment of tholcdars is a matter coming under 
rules 49, 50 and 54 of the Kumaun Eules. The Com- 
missioner passes orders on the Dej)uty Commissioner’s pro- 
posals. Mr. Pauw has given the rules of succession : see the 
quotation from his report, a few lines above. There is nothing 
to add to his remarks, beyond mentioning the fact that in one 
or two instances two men hold one joint thokdari. Thok- 
dars can also be dismissed from their office (for mis- 
conduct or other good reason) by the Commissioner but this 
has very rai’ely been done in recent times (c/. however, the 
case of Daulat Singh referred to below). 

There have been very few noteworthy decisions relating 
to tholcdars. 

(3) Tholiddri dues 

Their dues are collected with the revenue and cesses,, 
but kept separate and deposited in the Eharij-az-siyaha until 
paid over to the tholcdars. These dues have been the cause 
of a few disputes. They are considered as a remuneration of 
the office, and not as private property. Hence they cannot 
be alienated. There is no such thing as “shares” in thokdari- 
dues; this was settled in 1849 by Mr. Batten in Deo Singh 
versus Bhagtu of Mason, Choprakot, where the plaintiff 
claimed by inheritance a one-third share of the dues. It 
was laid down by Mr. D. T. Eoberts, Commissioner, that a 
thokdar can bind himself to pay some of his dues to a relative 
or other person, but he cannot alienate the dues or bind his 
successor. (Guman Singh versus Khushal Singh of Mandari 
Muandai'syun, order of the 10th May, 1893). 

In the case of Daulat Singh of Kota Malla, Malla Badal- 
pur, the Board (Mr. H. D’O. Moule) passed the following 
order : 

“The duties performed by a thokdar may not be of 
much account; still it is clearly a service tenm'e and the 
rights and duties are personal to the thokdar and cannot 
be transferred by sale or mortgage to another. I should 
prefer to consider Daulat Singh as under suspension from 
the office of thokddr, and would make his reinstatement con-, 
ditional on Ms redeetning the mortgage of this thokdari 
dues and thus releasing the office of thokddr from an incum- 
brance which- it was never meant' to bear. I would give 
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Daulat Singh a reasonable time, say a year, in which to 
effect this” (Order of the 14th October, 1898), In this case 
Daulat Singh had mortgaged his dues in 1880 to a creditor 
and the dues .had been paid to the latter under Colonel 
Fisher’s orders until Mr. Pauw took action and got Colonel 
Grigg, Commissioner, to dismiss Daulat Singh and abolish 
the thokdari. 

In the case of Pratab Singh and Balwant Singh of 
Chamara Bijlot the thokddri dues had been paid to a creditor 
under a court decree for 28 j^ears, to gradually extinguish a 
mortgage debt. Colonel Grigg, as in Daulat Singh’s case, 
dismissed the thokdars and abolished the thokdari, but the 
Board (Messrs. LaTouche and Bose) let the existing arrange- 
ment for clearing off the debt continue (Order of the 3rd/ 
5th May, 1898). As the debt was incm-red and decree passed 
before Pratab and Balwant Singh succeeded to the thokdar- 
ship, this case conflicts with the principle laid down by 
Mr. Eoberts in the case of Gauman Singh versus Ehushdl 
Singh, quoted above. 

(4) Thokdari. land 

Prom Mr. Pauw’s remarks in his paragraph 4G it might 
naturally be inferred that ‘‘thokdari” land, held I’evenue- 
free similarly to padhdiichari land, was to be found in almost 
every rillage. This is due to an ambiguity of expression, 
since such land is only to be found in two instances in 
Garhwdl, and is certainly very rare, if it exists at all, in the 
other districts. 

As in the case of padhanchdri, the thokddr holds this 
land in lieu of receiving cash dues from the hissaddrs; he is 
recorded as sirtdn in it under the State as hissaddr, Hidayat 
Singh of Kansua holds 140 ndlis on this tenure. 


2D' 



CHAPTEE VII 

G-unth, Sadabaeat and Miscellaneods Tenuees 

(i) Gunth 

(1) Mr. Panic's remarks 

Gunth lands, or lands assigned as religious endownaents 
and attached to temples, are of considerable extent and 
importance m the hills, fhe chief assignments being those of 
the great temples of Badrinath and Keddrndtli. 

Mr. Pauw has given a length) and comprehensive account 
of rights in gunth lands and orders relating to them, and after 
reproducing liis account there is little left to add by way of 
supplement. He says (paragraph 45) : 

“The term gunth by which all assignments of land made 
to rehgxOus establishments are now designated is of com- 
paratively recent introduction, dating only from the times of 
the Gurkhas, the older names by which such endowments were 
known being the ordinary Hindu words sankalap and bishan- 
prit. It appears from Mr, Traill’s writings that these grants 
were merely assignments of land revenue and conveyed no 
property in the soil, though in many cases the descendants of 
the Brahmans to whom they were originally made have subse- 
quently, by the migration of the actual occupants, come into 
full possession of both land and produce.’’ The number of 
relig.ous assignments of this description made by the native 
kings was exceedingly numerous, comprising either the whole 
or part of several hundred villages in Garhwal alone. The 
grants were almost all upheld by the Gurklias, and also by the 
British Government, though in many cases the oi’iginal title 
deeds had been lost, and the claim rested, chiefly on the de 
facto possession of the revenues of the land. Between 1850 
and 1854 an inquhy was conducted into the title of the 
temples in gunth villages, and a large number of villages, 
regarding the assignment of which no proof could be offered, 
were resumed to the revenue roll, though in the ease of 
very many the lands were upheld as giinth, on confirmatory 
documents gi-anted to the temples by Mr. Traill, and in con- 
sequence of continued possession of the revenue. 

The chief contested points regarding the tenure of gunth 
lands relate to the positions of the temples with regard to the 
land; their position with regard to the cultivators, and the 
revenue payable by the latter; and finally the tenure enjoyed 
by the cultivators of the land themselves. At the present 
settlement on the principle that nothing is lost by large 
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claims, the temples, particulai-ly Kedarnath, claimed most 
extensive rights in the gi'mth villages, alleging the very 
exhaustive terms of the original grants, which in reality were 
only technical modes of expression such as are even in these 
days used in private deeds of conveyance. The right of the 
temple managers to interfei-e in the cultivation of lands, 
which are not actually in the cultivating possession of the 
temple worshippers or servants has never been recognized, 
nor until quite recently does it appear to have been aiTogated. 
For instance in a.d. 1827 the Eawal of Badn'nath wished to 
settle cultivators in the giinth village of Bi'na in patti Lohba, 
which had lain waste for fifty years, but first asked Mr, 
Traill’s permission to do so. Again m the 3'ears 'following the 
last settlement whenever waste giinth villages were settled 
with cultivators, a Na3ribild giant was made in precisely the 
same way as in revenue-paying villages, by the d. strict au- 
thorities; the only difference being that the revenue so 
assessed went to the temple instead of to the treasury. In 
the case of Ganga Bam versus Eaindhan of Sunkoli Chalan- 
syiin, a most voluminous litigation which went on in various 
shapes from 1888 to 1895, it was distinctly laid down that the 
temple had no authority to settle its waste villages with any- 
one, and that it could give its lessee no title to possession. 
Claims of the temple for dues from unmeasured land lying 
within the nominal boundaries of gunth villages have met 
with a similar rebuff. In the case of Kedaling versus 
Ghundnand Panda and others, the plaintiff, Eawal of 
Kedarnath, sued the defendants for grazing dues in respect 
of Ukimath jungle. The claim was dismissed and Sir Henry 
Earosa}’ ruled in appeal “that parties can do what the3'’ like 
by mutual arrangement, but no dues can be taken which 
are not entered in the settlement papers.’’ The rights of the 
temples over gunth lands were finally laid down in G. O. 
Ho. 2880/1 — 348B of the loth November, 1895, as follows : 

(1) That the claim by the managers of the temples of 

Badn'nath and Keddrnath and other shrines in 
Garhwdl to waste land in the giinth villages is. 
wholly untenable. 

(2) That where the grants in giinth villages consist of 

entire villages which were held revenue-free at 
last settlement, the whole of the revenue shall' 
continue to be assigned or released. 

(3) That where the grants consist of parts of villages, 

the cultivated area in excess of the orig.nal grant 
shall be resumed and assessed. 
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As regards any attempt to interfere in the management of 
cultivated villages, the result has been the same as instance 
Rdmanaud versus Parmanand of loth February, 1820, and 
Bhagotu versus Basulling Bdwal of 8th July, 1829, In both 
these cases the Bav?al of Keddvndth tried to get gunth villages 
under his own control, but Mr. Traill ruled that the cultivators 
should continue to pay the temple revenue through the 
Brahman sub-grantee, and that the dues payable by the latter 
should continue at the fixed rate mentioned in the deed of 
grant. In the record-of-rights made for gunth villages at last 
settlement, the resident cultivators were as a rule recorded as 
hissadars, as was done in the case of cultivators in revenue- 
pajdng lands at the British conquest, the revenue paid by 
them going, however, as heretofore to the temples. The 
reveziue was at the same time assessed in cash instead of 
in grain and miscellaneous services. But the Edwal of 
Kedarndth finding that the temple would lose by this arrange- 
ment persuaded the villagers around Ukhimath to continue 
to pay in gi'ain at the rate of one don (32 sers) to a rupee 
of revenue. As the place of grain rose, a tendency was 
erinced to shirk this arrangement, and finally stamped agi'ee- 
ments were taken from the villagers to pay a fixed amount 
in grain. In one case such an agreement was upheld so 
far as it related to the signatories by Colonel Beade, Senior 
Assistant Commissioner, but in the subsequent case of Keddr- 
ling versus Debu and others of Ukliimath, where the plaintiff, 
Bawal of Kedarndth, sued the defendants khaikars in Asma 
village, for grain rents, it was decided that only the rent 
fixed by the Settlement Officer could be demanded — a decision 
which was upheld by Sir Henry Ramsaj^ in appeal (June 1, 
1880). At the present settlement this subject still formed 
an agitating topic around Ukhimath, and a reference was 
made on the subject to the Board of Revenue, wdio ruled the 
utter illegality of any private aixangement for paying grain 
rents when these had been fixed by the Settlement Officer 
in cash. 

The disputes regarding the nature of the tenui'e of cul- 
tivators in gunth lands, who were all recorded as hissadars 
at last settlement, chiefly concern their ability to alienate the 
lands they cultivate. It has been urged with some show 
of truth that the proprietary right was given to such culti- 
vators somewhat too freely at last settlement. For instance, 
it will frequently be found in part giinth villages, such as 
Kimntha in Bishla Nagpur, that the same men cultivating 
both mahdls are recorded as khaikars under the thokdar in 
the revenue-paying land as hissaddrs in the gunth. The 
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inference of course is that the original grant -was of half the 
village to the thokdar and half to the temple, and that the 
cultivators in both parts should have been recorded as 
khaikars. In other cases the giinth lands are in the direct 
cxiltivating possession of the temple worshippers and servants 
who enjoy the land, revenue-free, as payment for the services 
performed by them in the temple. Whether this position 
came about by reversion to the temple authorities of the pos- 
session of the land owing to the migi’ation of the original cul- 
tivators, or whether it is due to a direct grant of property in 
the soil to the temple authorities, the original cultivators 
being ousted at the time of the gmnt, it would be idle at this 
distance of time to enquire. But in all such cases, too, the 
cultivator in possession, whether they held merely because they 
happened at the time to he temple servants or otherwise, were 
recorded as proprietors, though they held merely the usufruct 
of the land in return for their services. This usufruct is 
of course a far more considerable sum than the revenue of 
the land. In many cases the worshipper of the temple holds 
an acre or so of land, the produce of which enables him to 
eke out a subsistence. But he could not possibly live on the 
rupee or so of revenue assessed on the land, which would be 
all the temple would receive if the land were sold to an 
outsider, and the consequence of such a sale would be that 
the worship of the temple would cease, and the purpose for 
which the grant was made would be rendered ineffectual. It 
has, therefore, been ruled on various occasions that temple 
worshippers, and servants holding the possession of land as 
direct payment for their services in the temple are not 
entitled to alienate it. The earliest discovered case of this 
liind is an Almora one, though it would appear from corres- 
pondence that earlier decisions to the same effect had been 
given by Sir Henry Eamsay in Garliwiil. In Kundan Ldl 
Sdh of Almora versus Panua, giinth land of the above descrip- 
tion was attached in execution of a decree. Colonel Garstin, 
the Senior Assistant Commissioner, referred the legality of 
the attachment to the Commissioner, Sir Henry Eamsay, in 
these terms : “In my opinion where gunth land is in posses- 
sion of the pujaris in return for which they are required to 
perform sendee in the temple, the land in their possession 
cannot be attached in satisfaction of their private debts. 
For, if it is auctioned, this service in the temple will fall on 
the purchaser and this cannot be performed by every caste. 
This opinion udll be sent to the Commissioner. In villages 
in which the possession of the giinth land is not with the 
temple servants, the temple authorities do not appear en- 
titled to raise any objection to attachment.’- On which Sir 



( 142 ) 


Hemy Bamsay’s order of the 13th June, 1878, was ; “The 
opinion of the Senior Assistant Commissioner is correct. 
Giinth lands should not be attached in satisfaction of a 
private debt.” In 1880 a still stronger case occurred in 
Garhwal (Durga Singh of Marwara Nandalsyun versus Salig 
Bam). The defendant, a Mahant, wrote to the plaintiff a 
mortgaged-deed hypothecating temple land. The plamtiff sued 
for foreclosure. The defendant was the recorded co- 
sharer and in possession of the land. The claim was 
dismissed on the ground that the mortgage and land was "the 
gunth of Lachhmi Narayan Shankar Mat, and that the 
Mahant had no power of alienation. “If the Mahant is 
given such powers, no temple lands •will remain.” Sir Henry 
Bamsay dismissed the appeal on the 19th November, 1880. 
In another Almora case, Gulab Singh of Tuliar Salt Palla 
versus Bam Dat, Sir Henr}' Bamsay’s ruling of 1878 was 
amplified by Mr, Giles, Senior Assistant Commissioner, as 
follows: “There are two kinds of giinth land. Of one kind 
the pujari of the temple receives the profits as payment for 
his services to the temple. With such land a decree-holder 
agamst the pujari has, I conceive, no right of interference. 
But with respect to the other kind of giinth land the temple 
stands in the place of Government with regard to ordinary 
revenue-paying land. Its assessment was fixed at settlement 
and the temple authorities have no power to alter it, nor, so 
long as the revenue payer meets the demand have they any 
power of interference with him.” Colonel Erskine in appeal 
endorsed this opinion (18th December, 1890). Another case 
is that of Duliindth versus Padamgir and another, Binkoli, 
Malla Katyur. One Liicha Ndth sold land recorded in his 
name as co-sharer and which he held revenue-free in consider- 
ation of performing service in the temple, to Padamgir. The 
latter was admittedly incompetent to perform this service, 
and the plaintiff, sirg.roh of the temple, sued to cancel the 
sale. It was admitted that other sales had taken place. It 
was held by Mr. Giles, Deputy Commissioner, that in such 
case the pir, for the time being, had not ,done his duty, and 
that “ such neglect can give the appellant no right to the 
■wrong that would be done to the temple by transfer to him- ” 
Also that “any worshipper might bring into court a case of 
perversion of the temple endowment. ” Tliis decision was 
upheld on both grounds by the Commissioner, Colonel Erskine 
(4th December, 1893). It is only just to add that the deci- 
sions of these authorities from Sir Henry Bamsay downwards 
have been overthrown by the most recent cases m point, also 
Almora ones, Prem Singh of Bageswar versus Knna Sah' 
(21st July, 1894), and Daulat Singh Bjbandari of Melchaunri, 
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Mslla Katljoar versus Amb^i Dat arid others. Ghnth villages 
in which the Itod is in the direct cultivating possession of the 
temple worshippers are by far the less numerous. In the 
other an'd larger nlimber of instances in which the obligation 
of the cultivators begins and ends with the paj’^ment of the 
revenue’ to the temple there has never been any question 
re'gmding the ^ower of the men recorded as hissadars to 
ah'enate their land, as appears from the above cases.” 

(2) Further remarhs 

It will be seen that the main points which call for notice 
are the position of the temples in respect of unmeasured land 
and Nayabdd in giinth villages, the nature of the tenure of the 
cultivators of giinth, the inalienability of the temple’s rights 
in giinth, and the question whether the cultivators of giinth 
land can ahenate their rights or not. 

On the question of the temple’s claim to rights over waste 
and forest land Mr. Pauw quotes the Government order of 
1895, but the position had been very clearly and emphatically 
laid down in the Board’s letter no. 38 of the 1st May, 1868, 
to the Commissioner of Kumaiin, which after referring to the 
“novel and hitherto unknown principle, that any one except 
the State can possess the right to forests,” ruled that “the 
giinth tenures must follow the law of the province, and giinth 
villages cannot be held to possess rights which are conceded 
in no other case, but are held to vest exclusively in the 
State.” 

Eegarding alienations bjr cultivators recorded as hissadars 
in giinth lands, there is no doubt, as Mr. Pauw says, regard- 
ing the -power of alienation possessed by hissadars, who only 
have to pay revenue to the temple. 

Eegarding the case of service tenm’es in giinth it will be 
seen that all the earher ruhngs held them to be inalienable. 
Mr. Pauw quotes two recent rulings as reversing this prin- 
ciple. In the first case, however (Prem Singh versus Kuna 
Sdh), I find that this is hardly a fair deduction from the 
decision in which Colonel Grigg wrote “the income from the 
lands goes, or is intended to go, to the support of the 
tem’ple. If this is so, . . . then the custodians of the 

temple are at liberty to she for the income.” He thus, 
rightly or 'wrongly clearly undei’stood the case to be one of 
land held oh a simple payment to the temple and the decision 
has nothing to do with the inalienability of -service tenures. 

In the other case of Daulat Singh versus Amba Hat and 
others of Meldim^i (not MClchauhri, as Mr. Pau'w has'‘it')‘ 
the cSse ' tgeht up' to the Sigh Court oh a I'eferenc'e by the 
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Local Government and was remanded to llic Commissioner 
for inquiry regarding certain issues. In these issues and in 
the inquiry and findijigs on them there was no mention of 
the relation between the temple and the person in possession 
of the land and no inqumy as to whether the holding was 
subject to the performance of any service to the temple, or 
was merely subject to an annual payment. Put briefly the 
Commi.ssioncr’s report on the remanded issues was that the 
persons holding the land were recorded as proprietors, that 
Daulat Singh had no locus slandi as a plaintilT, and that he had 
himself sold similar gunth land and was thus debarred from 
raising any objections at all. 

On these findings the suit was dismissed without further 
comment. In liis original judgment the Commissioner 
(Colonel Grigg) had remarked: “There is nothing to show 
that the income arising from this land will not be devoted to 
the temple as heretofore, or that the person to whom the land 
is gifted will not perform the services required, or that the 
temple will sutler in any way by this gift.’’ It would thus 
appear that this case also is a somewhat weak foundation on 
which to base the general principle that gunth land held on 
sen-ice tenure can bo alienated by the recorded co-sharers. 
It is obnous that if a Brahman holding such land on con- 
dition of service as a priest sold the land to a Dom, the temple 
would suffer, the sendee condition of the tenure could not be 
performed and the object of the endowment would be defeated. 

The circumstances would be totally different from those 
assumed in Colonel Grigg’s remarks above. The utmost, 
then, that could be deduced from this ruling -would be that 
a co-.sharer holding gunth land on a service tenure can only 
alienate the land provided that the transferee is equally com- 
petent to render the service on -which the tenure is conditional. 
It would seem safer, how-ever, to follow the earlier rulings of 
more experienced Commissioners that gunth lands held on a 
service tenui-e cannot be alienated by the persons holding them. 

Frequent disputes arise relating to the succession to 
offices connected -w-ith the temples. 

Tompio oflices. These are hardly questions relating to 

land tenures though they sometimes 
have some connexion with the subject, as in the case of 
malguzars of gunth villages, w-ho are also police officers like 
other padhans. Each temple has its own peculiar set of 
officials (Edwals, Ddroghas, Likhwars, Sirgirohs, Mahants 
or others) and system of management, and nothing can be 
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said or is necessary to be said on the subject as a whole. Tha 
district officer ' appoints the mdlguzdrs and the succession .of 
the other officials is a matter for the managers of the temple 
(if any) or for civil suit. 

'In one instance, in Almora, a darogha claimed the post of 
malguzar also as a predecessor had held both offices; his 
claim failed. 

In Sher Singh versus Tdra Dat an application was made 
for the recording of the applicant’s name as shgiroh (head 
managing priest) of the temple of Jageshwar, Damn; Mr. 
Hamblin, Commissioner, mled that the matter was one that 
could not be entertained by a revenue court ; it was a subject 
for a civil suit (order of the loth June, 1900). 

Very few disputes occur nowadays regarding the payment 
of revenue and dues to the temples. 

Temple revenues. One case may be mentioned. Certain 
villatg'es of the Keddrndth gunth are held 
under the temple by the padhdns,, who receive the revenue and 
in turn supply certain fixed quantities of oil and flour to the 
temple. On the revenue being raised at Mr. Pauw’s settle- 
ment, it was held that the Edwal was entitled to claim a 
proportionately larger amount of flour and oil for the temple. 

(Parmdnand and others versus EAwal Ganesh Ding, order 
of Mr. Davis, Commissioner, of the 28th October, 1902.) 

(ii) Sadabart 

(3) General remarks 

The sadabart assigned villages are to be found in all tha 
three districts. There are no peculiarities of tenure con- 
nected with them and there is nothing to add to Mr. Pauw’s 
remarks. He says (paragraph 46) : 

“The sadabart villages consist of charitable endowments 
of land revenue for the purpose of the distiibution of food to 
pilgrims proceeding to Badvinath and Kedarnath, the greater 
part of which were assigned under the Gurkha Government. 
Besides scattered villages in Barahsyun they comxnlse the 
whole (excepting gunth villages) of pargana Dasauli and 
pattis Parkandi Bamsu and Maikhanda of pargana Hagpur, 
The administration of these revenues at first rested with the 
temples, but Mr. Traill took the funds into his own hands 
and used them to improve the roads and bridges leading to the 
shrines. In 1850, the revenues were placed under the control 
of a local agency, and the income was devoted to the erection 
and maintenance of dispen.saries, where medical relief was 
distributed to the..pilgrims, and to the building of rest-housei* 



( 146 ) 


aloBg the pilgrim route. The system of management by 
local agency proved a failure, and the control of the funds 
was transferred to the Distnict Officer of Garhwdl. The 
revenue is still applied to these purposes. The cultivators of 
sadabart villages are in exactly the same position in regard 
to their lands as the cultivators of revenue-paying villages. 
The assessment of both is collected in the same way, but that 
of the former constitutes the income of an excluded local 
fund.” Padhdns are appointed and the revenue collected 
in the same way as in khdlsa villages. The same rules also 
apply in questions of waste lands and nayabdd ; the increased 
revenue in the case of najidbdd or revision of settlement (goes 
to the saddbart fund, the endowment of which includes, I 
beUeve, entire \dllages onty. 

(iii) Potato cultivation 

(4) General history. The potato mahdls 

The peculiar system of potato cultivation may be men- 
tioned briefly. The growing of potatoes was started a good 
many years ago; they are grown to some small extent in 
ordinaiy Villages, but the particular potato cultivation to 
which this paragraph refers is of a different character. The 
potato grows best in virgin newly cleared soil on high ridges, 
where oak forests have been cut down, and prior to the in- 
troduction of a proper system of administering the district 
forests, large areas were cleai'ed for this purpose amidst the 
oak forests of Naini Tdl and the southern borders of Almora 
towards Mornaula. The crop was an extremely profitable 
one and the penalties inflicted, when any prosecutions were 
instituted, were quite inadequate. The impolitic system was 
■followed, moreover of fining the cultivator, and then (as the 
forests had already been cleared) giving him the land. This 
has now been stopped. Poference to regular naydbad grants 
for potato cultivation will be found in the Naydbad Eules, 
rule IX on page 4-2 of the Kumaiin Eules (1905 edition). 
The former system was for certain enterprising men from 
Almora (largely from the Someswar valley) to visit the potato 
villages and take a lease of the land, measured or unmeasured, 
for the year from the villagers. The more modern practice, 
where potatoes are grown in legitimate ^dllage lands, is for 
these growers to come in as sajhis, paying the villagers a 
proportion of the crop, usually one-third, phis the Govern 
ment demand. There are also in Naini Tdl certain potato 
mahdls, consisting of the former illicit clearings, which have 
continued ; they are assessed separately under Government 
orders at Es.2 an acre as Government mahdls with the potato- 
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gi’owei’s as sirtdns. They are under the management of the 
Deputy Commissioner and may be relinquished to him, in 
which event he may either re-let them to another tenant or 
leave them waste. The growing of potatoes is a branch of 
agriculture of considerable importance in Naini Tal and large 
quantities are annually exported via Haldwanf. 

(iv) Water Mills 

(5) General. Rights in mills and disputes about them 

The little streams which are to be found in all the valleys 
of the hills turn a large number of water mills (ghanit or ghdt) 
by which most of the grain is ground. They have been 
mentione.d in the first chapter in connexion with the sketch 
of a typical hill village. In a particularly favourable stream 
with a steep course a chain of six or eight mills may some- 
times be met with in the space of a quarter of a mile or so, 
the water being carried on in a continuing channel (gul) from 
one mill to the next. Mr. Pauw has described the working 
of a water mill on page 20 of his report. Mills are often 
permanent, sometimes standing among irrigated fields and 
worked by the fall of the irrigation channel; often, however, 
they stand among the gravel and boulder beds of a largish 
stream-bed and are washed away annually in the rains and 
re-erected in the winter ; others on small streamlets only get 
enough water to work in the rains. 

Rights in the water-supply are allowed according to 
priority of user. If a gul is carried 
Question^ of rights. through another man’s land, it is 

usually a matter of agi’eement between 
the parties or might in the case of an old mill be a question 
of easeinent. 

Mills are often used jointly by the descendants of the 
original builder, though they are often allotted to one of a 
family in a private partition of the family property. A mill 
can be sold by the proprietor or proprietors. 

Disimtes in connexion with water mills usually take the- 
form' of questions of water rights, 
regarding Pave been referred to in chapter 

I as being often very difficult to settle- 
in praclice. As mentioned there. Sir Henry Ramsay laid 
down the principle that the claims of irrigation channels to. 
water must always have preference over those of water mills.. 
He no doubt enforced this in his usual summary orders on 
the spot, but no concrete examples are available, and it is. 
difficult to tell precisely how far he meant the principle to 
go. If id has an old water mill on a stream and B wants 
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■ to take all the water into a new iiTigation gul higher up the 
stream, is A’s mill to be abolished or not? A might be 
directed to remove his mill to a point above the new irrigation 
gul, but this would not alwa 3 ^s be feasible. Such disputes 
between mills and irrigation channels do not often arise, 
since a mill does not consume the water it uses and by a httle 
arrangement both can usually exist amicably, side by side. 
In the only opposite case I have known, a mill-owner had 
a prior right by user to the water and got a decree for his 
right. Mr. Davis, Deputy Commissioner, directed that the 
mill should be stopped on the irrigation-claimant paying 
compensation to the mill-owner. 

Another som'ce of disputes arises where mills adjoin 
cultivation in a broad stream-bed and 
Mavion caused by ^re alleged to cause damage by induc- 
ing diluvion. Girwar in Almora is a 
notable locality for these disputes, there being much land 
almost on a level with the streams there. 


The mill channel and its band are said to divert the 
cuiTent, when the river rises or a flood comes down, and so 
cause damage to fields in then’ direction. The villagers in 
Girwar assert that much land has been washed away through 
the action of these hands and channels. There do not seem 
to have been any decisions regarding the rights of the land- 
owners to have the mills removed, or the liability of the mill- 
owners for damages. 


Except in the case of a public free mill, the owner takes 
a percentage of one ndli (two sers) for 

Profits of mil grain 

ground at his mill; and as Mr. Beckett shows, he makes a 
large profit out of it. 


(6) Mill rents 

An annual rent of from eight annas to Es.3 is levied on 
every mill ; it is collected with the land revenue and is credited 
to the District Board as a local source of income. These rents 
formerly formed a sort of irregular local fund in the hands of 
the district officer and were expended by him on any pubhc 
work to which he chose to devote them. 

The rents rule higher in Almora than in Garhwal and are 
assessed on considerations of the perennial or seasonal nature 
of the mill, the supply of water, the prevailing local rate, etc. 

They were first initiated throughout the dmsion by 
Mr. Beckett. Pie recommended (Garhwal report) that the 
rents should be credited as sayar. The remarks of Sir Henry 
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Eamsay on their introduction in the Kumaiin district at Mr. 
Beckett’s settlement may be quoted. He says (paragraph 
67) : — “Although water mills do not belong to land revenue, 
I would here explain that a small tax has been put upon 
such mills, and the amount thus realized should be credited 
to local funds, by which means it may be used for the benefit 
of the people who contribute it. Hand mills are seldom used 
in Kumdun. A small mill is erected at the cost of Rs.5 
to Es.lO on any ravine or river from which a stream can 
be diverted so as to give the requisite fall, according to the 
volume of water. The villagers resorting to such mill have 
to pa3' sers in every maund of grain they bring to it, and 
this iD'ayment gives a very large profit. No one has a better 
right to monopolize the water than another. At the same 
time, the man who erects such a mill asserts the right of 
preventing the erection of another which shall interfere with 
his. Thus the owner of a mill, or mills, collects from the 
villagers a large profit to which he had no more right than 
others, • and, to prevent disputes, as also to ascertain how 
many mills existed, as well as their position, all mills have 
been taxed at the rate of Re.l to Rs.3 per annum ; and this 
money, reahzed indirectly from the whole of the people, 
should, I think, be devoted to their benefit.” 

Now, although these mill rents were thus introduced and 

have been collected ever since and form 
questiona o District Board income, they 

do not appear to rest on any clear legal 
basis. They are not land revenue and the Land Revenue 
Act can have nothing to do -with them. There is no mention 
of them in the Kumaun Rules. They might perhaps be 
brought within the sphere of the district forests under the 
Forest Act in the same way as all questions of water rights 
and fisheiies within the reserved forests appertain to the 
Forest Department, or as the Naini Tal lake fisheries have 
been dealt with under the Forest Act. But they have never 
been in any way connected with the district forest administra- 
tion. The theoiy on which orders have been passed is that 
the water of streams is the property of the State and the mill- 
owner only has such rights in it as he is allowed by the orders 
passed in sanctioning and assessing his mill. 

The district officer has the rents collected, sanctions new 
mills and fixes the 'rents for .them, and allows the rehnquish- 
ment and cancels the assessment of abandoned mills. 

Orders for the demolition of unauthorized mills, the col- 
lection of arrears fronq previously unsanctioned mills, and the 
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like have regularly been passed and upheld on appeal, but it 
is difficult to see what definite legal sanction there is for such 
procedure, unless it be the Forest Act (which was only ex- 
tended to the District Forests in 1893). 

No re-assessment of mill rents is made at settlement. 
They miglit, as Mr. Beckett suggested, fairly he re-assessed 
and raised in many cases. (See paragraph 21 of his Garhwiil 
report “the present mill rent will greatly increase as soon as 
the novelty of the charge has passed awfiy.’’) 

All mill rents in khalsa and giinth villages go to the 
District Board. In sadabart villages they go to the sadabart 
fund. Public or charitable free-mills (dharm gharat) in which 
no dues are levied for the grinding of corn are not assessed to 
rent. Thej’ are not common. 

(v) Coolies and Utar 

(7) General position. Duties and penalties 

The necessary supply of coolies for transport, public or 
private, has always been a difficult problem in Kunuiiin. Mr. 
Pauw has a brief paragraph on it, showing that the difficulty 
has existed since the earliest days of the British occupation. 
Quoting from Mr. Traill he says paragraph 57 : “Owing to 
the contracted state of the population, the insufferable in- 
dolence of the male part of it, and their general aversion to 
carrying burthens, the nature of every species of labour in 
this province, whether on public works or in transports has 
always been compulsory. Although various measures for 
the rehef of the population have been, from time to time, 
devised, such as the purchase in 1822 of an establishment of 
mills (since abolished) at a heavy exjiense, for the purposes of 
public transport, and the increase of the rate of hire on the 
most hberal scale, the employment of the hill Khasiyas in 
this service has been as yet in no degree rendered voluntary. 
The demands for this species of laboiu would appear calculated 
to benefit the lower classes of the people by affording them 
a never ceasing source df emplo}mient. The aid of the civil 
power has nevertheless been found to be indispensable in the 
collection of Khasiyas for public and pzdvate iiuiposes.” So 
wrote Mr. Traill ; and though the state or population in 
Garhwal is now by no means contracted, the difficulty in 
procming labour for transpiort purposes remains as great 
as ever. 

The custom is embodied in the settlement agreements, 
and there is no dispute as to the duty of the villagers under 
their agreements; the difficulty is to enforce the agreement 
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attend the tahsii or court as accused persons and cannot be 
punished under section 174, Indian Penal Code, if they refuse 
to appear. 

In the case of King-Emperor versus Gropfa and others of 
Khatyaii (Criminal Kevision No. 805 of 1903) fourteen men 
had been summoned to the tahsii and had refused to appear; 
they were then prosecuted under section 174, Indian Penal 
Code ; and fined Es.2 each. The High Court (Knox and 
Aikman, Judges) quashed the conviction on the ground that 
the coolies had been summoned as accused persons, and there 
was p-O authority under which they could be summoned as 
such. 

Executive action can be taken to some extent, for instance 
by dismissing the maVguzar for not doing his dutjp but it is 
often impossible to take such action as will be effective. In 
the old days such default was dealt with in summai'y fashion; 
a village in the Someswar valley, which defied Sir Heniy 
Ramsay’s orders, was fined by him the sum of Es.600. 
What really seems needed in Kumaun is a short enactment 
regulating the supply of coolies and imposing a light pecuniary 
penalty for refusal to carry out orders.. It was suggested at 
the recent Almora and Naini Tal settlement that a penalty 
clause should be inserted in the settlement agreement, but this 
was not approved of. The Board preferred to trust to exe- 
cutive action and the customaiy taking of talabana and the 
dismissal of malguzars, if necessary. In flagi’ant cases the 
settlement engagement may be cancelled and the revenue 
enhanced so as to enable other arrangements to be made in 
lieu of the default made by the villagers. [B. O. No. 22661N./ 
I — 993 A, dated the 30th August, 1904.] 

Thbkdars, padhans, ghar-padhdns and mukhtar-padhans 
are exempt from having to cany loads 
xemp ions. g^ppjy personal substitutes. 

The following orders of Government for interpreting the 

Orders of Government, ^^rms of the settlement agreement may 
be refened to : 

Government order No. 2618/1 — 303-B., dated the 10th 
October, 1895, to the Commissioner, Kumaun division, lays 
down that all land-owners, whether present or absent, are 
responsible for the maintenance of the village roads, that 
resident land-owners are bound to suppty labour for the car- 
riage of loads both 'to Government and to travellers, but no 
resident of a village who is by custom exempt from personally 
carrying a load, shall be required to give personal sendee, 
Eeseiyistg are exempt from personally canning loads. 
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'All such labour is to be paid for at rates fixed by the 
Deputy Commissioner with the sanction of the Commissioner. 
All resident land-owners are bound to supply provisions to 
travellers on payment. Wages for the collection of fuel and 
grass supphed are to be paid. A supplementary G. 0. 
No. 3038/1 — 303-B., dated the 27th November, 1895, explains 
ihat a non-resident, land-owner cannot be called on to supply 
labour or provisions, but a resident land-owner, who is per- 
sonally exempt from carrying loads, may be called on to 
prowde a substitute; all resident land-owners are bound to 
supply labour. 

(vi) Tha Nali Bania 

(8) The system and its loorldng 

The origin of the nali bania sytstem is thus explained by 
Mr. Pauw (paragraph 57) : “In the interior there are few 
or no shops, and it has therefore always been customary 
that villages shall supply, on pa3'ment, such articles of food, 
fodder and fuel as are necessaiy, to travellers and officers on 
tour in the district. For the last three settlements, therefore, 
a clause has been inserted in the settlement agi-eement whereby 
every landholder and cultivator is bound to supply coolies 
(labour) and bardaish (supplies) according to custom and the 
requisitions of authorized officers. With a view to obviate the 
inconvenience which would result from distant villages being 
called on in their turn to supply food to a single traveller, and 
arrangement was made at last settlement whereby the villages 
of one or more pattis agi’eed to ai>point a single man as shop- 
-keeper for all, remunerating him by a portion of grain at 
each harvest which varied in different parts. The amount of 
grain so given was measured by nalis and the shopkeeper was 
thence called the nali bania. Nali banias exist in the more 
frequented pattis of Garhwal. In others the people continue 
to themselves supply camps and travellers moving within their 
boundarie.s.” 

The onlj'i explanatoiy note necessaiy to this account is 
that the villagers r»ji’eed that each family should supply one 
ndli of grain at each han'est to the bania, and this was the 
origin of the term nuli bania. Subsequent to the writing of 
Mr. Pauw’s report however, the system in Garhwal was 
changed to that already in force in Almora and Naini Tal, 
-under which a cash cess of three pies in the rupee on the 
•revenue is collected from the villagers in lieu of their obligation 
•to provide, supplies, and from the funds thus obtained Govern- 
ment banias are appointed and paid stipends to keep shops and 

22 
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furnish supplies, on payment'; at the various halting-places 
and for fixed locahties. 

A supplementarj^ amendment to the settlement agree- 
ments was accordingly taken in Garhwal under G. 0. 
no. 1142/1— 297-B., dated the 10th May, 1898, to the Com- 
missioner, Kumaun division. 

■!Mi’. Pauw represented that the system vpould nol work 
well in Garhwal, but it was brought into force with the 
proviso “in out-of-the-way places travellers must be prepared 
to make their own airangements” (G. 0. no. 1634/1^ — ^297-B., 
dated the 15th June, 1898). The cash cess system works 
satisfactorily in Almora and Naini Tal, but has always given 
trouble in Garhwal. 

The reasons for this are twofold, firstly, the much smaller 
amount available for dealing with a larger area than in 
Almora; and secondly, the almost complete absence in 
Garhwal of any regular shop-keepir^g class, such as has 
developed to some small extent in Almora. In Garhwal the 
only men who can be got for the small pay available are 
simply ordinary villagers who become nominal shop-keepers 
hut have no idea of commercial methods, of getting in stocks 
of cheap grain at harv'est'and dealing with their business in 
an intelligent and provident manner. They go on from 
hand to mouth and are always liable to break down when any 
call is made on their resources; if they are dismissed, it is 
often most difficult to get any one to take their places. 
Hence it has come about that in actual practice in many parts ■ 
the people have reverted to the old system. Byr a mutual 
arrangement the bania pays to Government the cash cess on 
the circle for which he is appointed ; he gets this back as his 
stipend and in heu of paying the cash cess the villagers give 
him the nah of grain as in fonner times. This is simply a 
matter of private arra piemen t between the bania and the 
villagers. 

Though the present arrangement is a defective one it is 
difficult to see what better system could be introduced, unless 
in future the cess were raised to six pies in the rupee. 

(yII) Village servants 

(9) General remarks 

In many parts of the hills there are no village servants 
upart from the Dorns, who work sometimes as lohdrs, etc., for 
the villagers generally and are paid according to their work., 
The padhan is the police officer with a "^^ry different status 
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irom that of the chauki'ddr in the plains. There are, however,, 
in Garhwdl the pdsiodn and .in parts of Almora — almost ex- 
clusively in Pali Pachhaun — the pahari whom Mr. Batten 
also terms the kotal or vieldar. The pdswdn and pahari are 
generally village sei-vants, watchmen, messengers and assist- 
ants to the padhan ; they cairy Government orders or the 
patwaii’s messages from one wllage to the next, do a little 
chaukidari, carry the padhdn’s orders for coolies, etc., and so 
on. They are usually Dorns, and are remunerated by a payi 
ment of one ndli of gi'ain from each family in the village at 
each harvest. 
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CHAPTER Vni' 

Measured and unmeasured l^vnd. Nayabad and forests 
(1) General remarks. Divisions of subject 

To a new-comer from the plains the distinctions of 
measured and unmeasured land (nap and benap) and all the 
questions regarding unmeasui’ed waste and forest lands present 
a somewhat complicated problem. 

The subject fonns one of the chief branches of district 
administration in the hills, perhaps the most important of 
all ; and in no other matter is local knowledge and experience 
so essential. For veiy many questions relating to nayabad, 
district forest management and the rights and practices of 
rillagers not merely a general knowledge of principles and 
rules, but an actual local knowledge of each portion of the 
district is necessary. As long ago as 1842 Mr. Batten urged 
upon officers moving about the district the “immense im- 
portance of personal investigation and arrangements on the 
spot.” 

Kali Ivumaun or Badhdn requires veiy different treatment 
from Pali Pachlidiin or Chaundkot with regard to the preser- 
vation of forest, the allowing of naydbdd and other questions. 

Taking the whole subj’ect analytically it may be divided 
into the headii>gs of (1) measured and (2) unmeasured land. 
The former requires little notice as a general question; the 
preceding chapters have dealt wdth rights and tenures in it. 
Unmeasured land will be considered with reference to (a) 
rights and customs relating to the cultivation of it — 

(i) as between the State and the villagers and 

(ii) as among the villagers inter sc, 

and (h) rights and customs other than those relating to cultiva- 
tion, in two similar sub-divisions. 

(2) Nap and bendp. Rights in measured land 

As only a small fraction of the area of Kumddn belongs to 
the people and is cultivated, the settlement suiweys and 
measurements have been practicallji confined to these areas of 
village cultivation. 

“Waste land is known as bendp, unmeasured, because 
hitherto such estimates or measurements of area as have been 
made at succeeding settlements have only taken account of 
cultivated or culturable and terraced land,” as Mr. Pauw puts 
it. 
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And in common phraseology nap, “measured land” is 
understood to mean settled land which is private property, as 
opposed to hendp, “unmeasured land’’ which is always the pro- 
perty of the State. 

In Almora this is almost literally 'the case ; all areas shown 
in the settlement maps and records are 
ea:.ure an . property of the villagers, excepting 

only roads, streams, camping-grounds and the like, though 
such areas include land which has relapsed to forest for many 
years in places and other land which has never been cleared 
at all. Mr. Beckett, chiefly in tracts where forest abounded 
round the villages, measured up and recorded in the names 
of the wllagers rough blocks of culturable land as unassessed 
Idik dicddi, which they might cultivate if they wished to 
extend their holdings. These blocks and the relapsed lands 
still stand in the names of the villagers as hissaddrs, and can 
be cleared and cultivated bji them, by mutual agreement 
when, as is usual, the land is recorded as gdon sanja'/t. 

In Garhwal, however, such land as had relapsed into 
„ . . , jungle or permanent waste, or had never 

aiear-i- in an . Cultivated was, by Mr. Pauw, 

struck off the area recorded in the names of the villagers and 
settled with them in the cadastrally surveyed tracts. The 
plots, however, remain on the settlement records and are 
recorded in the name of the State (Kaisar-i-Hind) as hissadd,r. 


Other waste plots, which intervene among the cultivation and 
were plotted in the new cadastral surve}!- maps, were similarly 
recorded in the village papers. Such areas are known as 
Kaisar-i-Hind land, and so far as the villagers’ rights are 
concerned they rank as unmeasured land. The villagers have 
no proprietaiyi right over them, as they have in the Almora 
lands which still stand recorded as their hissadari. Subject, 
however, to the usual precautions about the destruction of 
trees, the Kaisar-i-Hind plots are considered a legitimate field 
for the extension of cultivation. 


Naini Tdl comes between Almora and Garhwdl in a way. 
The villagers retain the old measured waste or fallow of Mr. 
Beckett’s settlement ; it has not been struck off the village 
area, or made Kaisar-i-Hind land : and there are further the 
surveyed plots of “zone” land of the new settlement, which 
somewhat resemble Mr. Beckett’s Idik dioddi land or Kaisar-i- 
Hind land in Garhwal. There is hardly any Kaisar-i-Hind 
area in Naini Tdl except roads, streams and a few special areas 
of land. The “zone’’ lands which are dealt with further 
on ; are not recorded in the rillage papers. 
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'Each hissaddr has the fullest rights over his own share 

Rights in measured of the measured and assessed land; he 
and. can do whatever he likes with it, subject 

only to the customar}’! rules of law regarding the rights of other 
individuals. The State has nothing to do with such land so 
long as the revenue on it is paid and the terms of the settle- 
ment agreement obsen'ed. The same is the case with the 
common and w^aste lands in which the villagers are recorded as 
proprietors, they can have them partitioned and cultivate 
them or leave them waste as they think fit. Decisions regard- 
ing mutual rights in these lands will be found under the appro- 
priate headings in the preceding chapters. 

Nayabdd grants once they have been sanctioned become 
ordinary measured land, subject’ only to any special conditions 
that may be laid down when the grant is made (c/. the 
chapters on hissadars, last paragraph). 

Eee-simple grants and gi*ants under the waste land rules 
may be mentioned here; in Garhwdl they form, as Mr. Pauw 
rernarks, the only instances in which proprietary rights exist 
over uncleared waste and forest land. Subject to any special 
conditions prescribed for individual cases all the land of such 
grants ranks as ordinary measured land and the owners have 
full proprietary right over it. The rights of the State in 
minerals alone are reserved. Survey and rough measurement 
records exist for all these gi'ants. 

(3) Unmeasured, land. 

Unmeasured land and Kaisar-i-Hind, whether forest, 
waste or broken up for cultivation, are, as has been mentioned, 
the property of the State. This has always been an_ un- 
questionable principle and may be found emphasized Uy all 
successive authorities. The only attempts made to contest it, 
in the case of giinth and muafi villages, have, as shown in the 
last chapter, only resulted in the clear re-affirmation of the 
principle. 

It is unnecessary to quote further authorities for sucli aii 
undoubted principle. The State is the sole and supreme pro- 
prietor in all unmeasured waste and forest lands, and no one 
else can claim any proprietary rights over any. portion of such 
lands until such right is expressl}! created by the State through 
its local representatives. The position was finally asserted on 
a legal basis when all unmeasured forest and waste lands were 
in 1893 declared to be district protected forests (Notification 
no. 869/E. 638-44, dated the 17th October, 1893). The State 
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as supreme proprietor could do anything it chose with such 
lands, and does exercise its powers freely, so far as the interest 
of the forests and of the public require, in accordance with 
the provisions of the Forest Act. 

At the same time, however, it recognises the ancient and 
customaiy rights of the rillagers in forest lands and only 
regulates their exercise, and in exceptional cases interferes 
with them, when such action is necessary, in the interests of 
the forest and of the people themselves. The adjustment in 
practice of the balance between the villagers’ rights and their 
free exercise on the one hand and the proper preseiwation of 
the forests on the other, so as to produce a fair and beneficial 
equipoise with as little friction as possible, forms the most 
delicate task of district administration in the hills and one that 
must always depend largely on the personal equation. 

The notifications of the 17th October, 1893, and the 24th 
October, 1894, which are printed in the Forest Manual, read 
with Chapter W of the Forest Act (VII of 1878) give the- 
present legal position of the district protected forests. In 
1903 a set of rules was drawn up, under which it was proposed 
to close considerable areas of forest for protection under 
stricter iniles than those notified in 1894. The scheme has 
however, been modified and the areas specially selected for 
protection are still in the same legal position under the 1894 
notifications as they were previously. The only difierence in 
their administrations has been in the way of improved super- 
vision by the forest staff. A few small areas have been closed 
by notification under section 29 of the Act for reproduction. 

The notifications in the Forest Manual need not be re- 
printed here ; their provisions and effect will be referaed to in 
dealing with detailed rights. Apart from these notifications 
having the force of law various rules and instructions for 
guidance on specific points of administration have been issued 
and will be refeiTed to under their appropriate heads. Th/ 
departmental management of the district forests is in the 
hands of the District Officers, with a special staff, clerical and 
executive; it need not be described here. 

Part II — Cultivation of unmeasured land 

(4) The State and the villagers; legal position. Buildings 

Throughout Kumafin, and especially in the tracts which 
unite a suitable elevation with a small population and largq 
areas of forests, there is a constant expansion and extension of 
the cultivated area by the clearing of the unmeasured waste 
Jand adjoining the measured cultivation or at suitable spots 
at a distance. from, the olcj’.cultivatian,^ .This hai^ alwayg been, 
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the custom in Kumaun and in earlier times, when the popula- 
tion was more scanty and land was everywhere plentiful, the 
people were left to do pretty much as they liked in the matter. 
The forests were considered ample for all possible needs and 
little attention was paid to the question of limiting cultivation, 
with' reference to the conservation of forest. 


A man started a new village by clearing the forest and at 
settlement he was recorded as its proprietor. See Mr, 
Batten’s rules 8 to 11 on pages 98 and 99 of the Collected 
Eeports. 

In the absence of any actual measurements of cultivation, 
prior to Mr. Beckett’s settlement, it is impossible to tell how 
much increase has taken place in the cultivated area since 
the earliest days of the British occupation. Mr. Beckett’s 
measurements were very inaccurate ; and in Garhwal Mr. 
Pauw, after allowing 40 per cent, for the deficiency of area 
in that survey as compared with the actual facts, calculated 
that cultivation had increased about 60 per cent, dmang the 
term or settlement (pages 115-116 of his report). All this 4 
increase consisted of extensions into unmeasured land. 
Similarly in Almora at Mr. Gouc’tge’s settlement the increase 
of assessable area was found to be 24 per cent, and in Naini 
Tal 40 per cent. 


The State and the vil- 
lagers. 


The regulation by Government of such extensions of 
cultivation is of compare tivety recent 
introduction. Modem practice divides 
new cultivation in unmeasured Gov- 
ernment land into two distinct classes — 

(i) the customary extension of old cultivation into ad- 
joining waste in simple continuation of existing 
measured land or in inteiwening plots' of waste 
surrounded by the old cultivation ; 


(ii) nayabad cultivation, the clearing of separate blocks 
of land or in Government forest at a distance 
from old cultivation in a separate thok or chak. 

Of the first class of new cultivation, Mr. Pauw writes 
(page 37) . . . “The custom of the 

extension of country has been that new cultivation 
^ could be made by the villagers by 

mutual consent within and around their assessed lands and 
that new cultivation in separate thoks required a nayabad 
grant. The system of requiring executive sanction to all 
extensions of cultivation, large or small, arose in 1887. ‘for 
the. better control of reckless destruction of timber.’ As 
applications for this sanction numbered thousands annually, 
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any eleborate inquiry was impossible. No maps were made> 
nor was it considered practicable to require the applicant to 
make a week’s journey or more to the district court in a 
matter of a few square yards of land. The application was 
simply referred to the patwari for report as to the suitability 
of the land for cultivation, the trees on it, and so on; and if 
the report was favourable, the apjahcation was granted. It 
is not surprising that this method with its want of publicity 
and the power it gave to the patwaris was used largely by 
unscrupulous persons to get sanctioned in then- name land 
actually in the cultivating possession of others. Orders were 
issued by Mr. J. E. Eeid, as Commissioner, for discontinuing 
this system on the 1st January, 1889, but it survived neverthe- 
less. These applications were rendered unnecessary by the 
Board’s order no. 199/1 — 534 of 1st March, 1895, which laid 
down that ‘the cultivation of small plots of intervening waste 
between cultivated fields may be left to the village community 
without permission being required in each individual case. 
The only restriction on such cultivation is now that contained 
in the forest rules notified as G-. 0. no. 843-P./638 — 69, dated 
24th October, 1894, rule 6.: ‘No extension of cultivation, 
where it involves the 'cutting of trees shall be made without 
the permission in writing of the Deputy Commissioner.’ This 
permission has the advantage that it cannot be abused to filch 
the proprietary right from someone else.” 

hlr. Pauw was not quite correct in saying that the only 
restriction now existing is that contain- 
Tho legal aspect of the gfi in the rule he quotes. The notifica- 
tion of the 24th October, 1894, under 
section 29 of the Act, prohibits within the district forests ‘‘the 
clearing of any land for cultivation except as provided by 
rule 6, etc.” (the rule quoted by Mr. Pauw). The rules 
as framed lead to a logical impasse. All clearing is prohibited 
e-xcept as provided (i.e., permitted by rule 6 of the other 
notification). When reference is made to rule 6 to see in 
what cases clearing is permitted, we are only told that exten- 
sions of cultivation involving the cutting of trees are pro- 
hibited. It is nowhere notified in what cases clearing is 
permitted. If it is assumed that rule 6, when it says that 
extensions involving the cutting of trees are prohibited, means 
that all other clearings are permitted (which is logically 
unsound), then the notification under section 29, when it says 
that ‘‘the clearing of any land is prohibited, except as pro- 
vided by rule 6, etc.,” really means “the clearing of all land 
is permitted except as provided by rule G,” which is a most 
singular mode of expression. If this is so, then there is no 

23 
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power under the Forest Act to prohibit or penalize any 
nayabad cultivation, however undesirable, in the middle of 
forest, so long as it is made in a clear patch or no trees are 
nut. In practice, however, it has been held that prosecutions 
can he under the Forest Act, when forest land has been 
cultivated without any trees being cut. In King-Emperor 
versus Bhawan Singh of Khurpa Tal the High Court, while 
reversing that part of a sentence under section 32 of the 
Forest Act, which ordered the accused to demohsh a house 
built by him, allowed the conviction for cultivating un- 
measured land to stand, though there was no question of 
trees having been 'cut. In view, however, of the uncertain 
phraseology, of the rules it has been the practice latterly, 
when it is desirable to prohibit cultivation, not involving the 
cutting of trees, for the reason that it is otherwise injurious 
or inadmissible to prosecute under section 447 of the Penal 
Code, when orders to refrain from cultivation have been 
ignored. 

Such prosecutions are, of course, rare, since the interest 
of the State and the public welfare is not often prejudiced by 
the existence of cultivation in the neighbourhood of old cul- 
tivation and in places where there are no trees; and where 
real naydbdd is cleared in new thoks apart from old cultiva- 
tion, the villagers generally apply for permission beforehand. 
The tendency has been, however, too much to interfere with 
and prohibit extensions, which are only objected to on the 
ground of injury to private customary rights and which do 
not affect the State or its interests (see below on such private 
objections). 

It may be noted before leaving the legal aspect of the 
subject that the phrase “involving the eutting of trees” has 
been held to refer onty to actual trees, and not to include 
bushes, brushwood or shrubs. 

The rules under sections 29 and 32 of the Forest Act do 
RnUdin-r, apparently apply to buildings, 

® ' where no cultivation is made. Build- 

ings may, however, conveniently be referred to here. 

At the instance of the Public Works Department a G. 0. 
was issued in 1897 (no. 3143W./98, Public Works Depart- 
ment, dated 29th June, 1897), prohibiting in unmeasured land 
the erection of any building or enclosure within 20 feet from 
the edge of any public road or the felling of any tree within 
50 feet of the edge of such road without the previous sanc- 
tion of the Deputy Commissioner, and in the case of a road 
under the Public Works Department until the Deputy Com- 
missioner shall have obtained the sanction of Government. 
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These acts were prohibited as prejudicial to the safety of the 
road and to public convenience. As this order was never 
notified under the Forest Act it has no legal force of itself. 
The cutting of mserved trees can be prohibited and penalized 
in accordance with its provisions ; but as regards all other trees 
it is legally a dead letter. As regards buildings the practice 
Js to prohibit the erection of them and in case of disobedience 
to prosecute under section 447 of the Penal Code. In the 
case of Bhawdn Singh, referred to above, the Sessions Judge 
in his order referring the case to the High Court remarked 
that instead of ordering the accused to demolish his building, 
the demolition should have been carried out by executive order 
of the Deputy Commissioner. Except when objected to by 
the Public Works Department under the Grovemment Order 
referred to above, the building of houses is rarely, if ever, 
objected to. 

(5) The State and the villagers ; ordiruiry practice 
The “zone” systems 

So far the strict legal position between the State and the 
villagers has alone been considered. In the vast majority of 
cases no question of legal restriction arises and old cultivation 
is 'extended freely without any objection on the part of the 
State. This is in accordance with old custom, and villages 
may be met vith, where the old 'cultivation has been extended 
by hundreds of ndlis over adjoining waste and bush-clad 
slopes in quite a small number of years, and without any 
formalities. The Board’s Order of 1895 quoted by Mr. Pauw 
(see above) was a re-introduction of the old custom with 
regard to such extensions. Subsequently, in 1897, a new 
system w^as initiated in Naini Tal to regulate extensions of 
cultivation by giving the rillagers a free hand within a fixed 
area around their old cultivation. 

The zone system. This is known as the “zone” system. 

It was decided in 1897 in connexion with the approach- 

NainiTdl Survey of the Naini Tdl hill 

tracts, that zones to admit of reason- 
able extension of cultivation should be demarcated in sitih 
round the measured land of each village, or where there was 
no convenient adjoining land then in some other place within 
the village boundary. This was accordingly done in 1897- 
98. In these zones, which were surveyed, the villagers are 
allowed to clear land and cultivate without further permission 
and without assessment of revenue until the next settlement, 
the extensious being made by mutual consent or in accordance 
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with village custom. The land in the zones is considered as 
excluded from the District Forest rules, except that the 
cutting of trees may be prohibited. 

If the surveyed area already included sufficient culturable 
waste, no zone was demarcated. 

No new cultivation is permitted outside the zones, except 
under the Nayabad rules. 

The blocks of zone land are indicated in outline on the 
sun^ey maps with their areas, but they are not recorded in 
the khasra or muntalihib (G. 0. No. 2361/1 — 379-B., dated 
the 30th July, 1896, and B. Os. Nos. 2590-N./I— 706, 
dated the 8th September, 1897, and 2003-N./I— 642, 
dated the l£th August, 1898). 

In Naini Tal the above definite demarcation of 
In Almora and zones was carried out by a special 

Garhwdl. officer everywhere, but a less precise 

procedure was necessary in Almora and Garhwal, since in the 
latter district the survey and settlement were over and in the 
former there was nothing beyond Mr. Beckett’s maps. Fol- 
lowing on the same Government Order the B. Os. were Nos. 
1703-N./I — 706, dated the 18th August, 1896, and 524-N./I 
— 706, dated the 8th June, 1897. The principles laid down 
are that the people are allowed to extend cultivation in waste 
land adjoining their present cultivation ; that all clearings out- 
side the zone, within which free cultivation is permitted must 
be treated as Nayabdd, and that no extension, whether within 
or without the zone is admissible, when it involves the 'cutting 
of trees, without the written permission of the Deputy Com- 
missioner. 

In the cadastrally-surv^eyed tracts of Garhwal the Deputy 
Commissioner was to mark off a zone on the map and give 
permission to cut trees, part of the surveyed area being left 
out where it included forest. As the surveyed area very rarely 
included any forest, such action was only taken in one or two 
places, and Mr. Pauw issued general orders making the 
cadastrally-siuweyed areas the zone within which free culti- 
vation might be permitted, subject to the obtaining of special 
permission when the cutting of trees was involved. 

In the unsurveyed tracts (part of Garhwal and the whole 
of Almora) the areas shown on Mr. Beckett’s maps are to be 
taken as the zone. 

Nothing was done in the connexion during the recent 
Almora Settlement. 
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Notwithstanding the above-mentioned rules, there are 
still numbers of applications received for permission to culti- 
vate, sometimes asking for a Naydbad grant of land adjoining 
old cultivation. Summary inqmry is made and if the land 
asked for appears to be such as is comprised in the usual 
zone, the applicant is told that it is permissible to cultivate 
the land. Some of these apphcations are no doubt genuine 
petitions from villagers who think they ought to ask for 
permission ; but a very large number have an ulterior object. 
The hill villager loves a quarrel with his enemy over the 'cul- 
tivation of unmeasured land, and such petitions very often 
mean that there is a dispute about the cultivation of the land 
in question and the applicant wishes to anticipate objectors by 
obtaining an order allowing cultivation. 

The above sketch represents the attitude of Government 
towards the question of extensions adjoining measured land. 
This is quite distinct from the question of the mutual and 
civil rights of the villagers in relation to such extensions. 
The permission to cultivate, whether under the general rules 
or on a specific application, merely removes the action from 
the sphere of criminal law or executive intervention and in- 
dicates that the State raises no objection to it ; it does not give 
any one or more villager’s proprietary right over the zone 
lands or entitle them to interfere with each other’s customary 
rights or convenience. This further question will be dis- 
cussed in a later paragi-aph. 

(6) Naydhdd 

Outside the zone lands extensions of cultivation come 
under the Naydbdd rules. This is a totally distinct ques- 
tion from the general permission to extend cultivation free 
of revenue in continuation of old measured fields. Nayabad 
grants require specific inquiry and sanction in each case, 
and involve the active intervention of the State, which confers 
proprietary right and settles the land on payment of revenue, 
or in the alternative, steps in to prohibit the clearing and 
appropriation of the land. 

The following extracts from Mr. Pauw (paragraph 43) 
give the history of the Naydbad question.'^ “In the case of 
grants of waste land, known as Naydbdd leases, he’’ (Mr. 
Batten) “laid down that the village most adjacent to the tract 
or within whose boundary it lay, should have the first refusal, 
and no grant should be allowed within a certain distance of 
assessed village lands.’’- . . . “Extension” (of cultiva- 

tion into unmeasured land), “however, did not mean the 
*cf. also the first part of paragraph d above 



( 166 )■ 


breaking up of new land at a distance from the village and 
perhaps in the heart of a forest. This is evident from the 
case of Syanri village in Nandak, where it is noted in the 
last settlement papers that a fine of five years’ back revenue 
was levied on a new piece of cultivation made without permis- 
sion in Bengali tok, a mile or so from the other cultivated land 
of the village. Such tracts distant from the village formed the 
subject of the separate Nayabad grants, spoken of by Mr. 
Batten. In making such grants the second of Mr. Batten’s 
conditions, namely, that the site of the grant should be distant 
from assessed village land is always followed unless there are 
special reasons to the contrar}’’, though the first of his conditions 
that the gi’ant should always be offered to the nearest village 
is impracticable in these days, as the nearest village will , 
invariably take up the land even at ten times a fair rent, 
merely to prevent a stranger acquiring it. An instance in 
point is Marwara village in Lohba, which, on proposals 
being made a few years ago for a grant of land at Diwahkhal 
above the village, took up the whole at an annual revenue of 
Es.lOO, three times the amount of the revenue paid by their 
entire village, and this although they were quite unable to 
cultivate the whole of the grant land, and in fact only made a 
few fields in it. A third condition has become necessary of 
recent years and is usually acted on, namely, that grants shall 
not be made where there are forests of valuable timber which 
there is any possibility of bringing to market, as in such 
cases the property destroyed is far more valuable than the 
rental of the land. Of course not only where the timber is 
required for villagers, but even in cases where the timber is 
not largely in excess of all possible village requirements, no 
application for a Nayabad grant would be considered for one 
moment.” 

The rules regulating the present procedure regarding 
Nayabad grants were sanctioned in 1895 and will be found on 
pages 42 and 43 of the Eumaiin Eules (1905 edition). They 
prescribe a consideration of the circumstances affecting neigh- 
bouring villages and their customary rights, and prohibit grants 
on the tops or steep sides of hills. Conditions requiring the 
land to be terraced are laid down in rule VIII, and in in- 
dividual cases special conditions may be added in the order of 
sanction, such as prohibiting the felling of certain trees (see 
chapter on hissaddrs, last paragraph). Subject to the observ- 
ance of any prescribed conditions the grant 'conveys ordinary 
proprietary title in the land. Khaikari right may be conferred 
on tenants who clear and improve such lands under the 
grantee ; (see chapters on khaikars and BU’tans). Instances are 
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sometimes found where clearings of Na34bad have been made 
without previous application and sanction. In such case^ the 
land may be either settled under a Nayabad lease or may be 
resumed and further 'cultivation prohibited, with or without 
a prosecution for illicit cultivation. Where such a grant is 
considered admissible, arrears of revenue up to three years are 
taken at times as a penalty. The revenue rate fixed for such 
leases is usually that prevailing in the village, within which 
the land lies, for land of the same class or of the class which 
the Naydbad will attain to. 

As a general rule Naydbad grants are only recommended 
where forest and waste land is abundant and usually to resi- 
dents of the village within the nominal boundaries of which 
the land is held to lie. There are few suitable tracts now 
left where, in fairness to the neighbouring villagers, grants of 
any considerable area can be given to outsiders ; this is still 
occasionally done, in the case, for instance, of deserving native 
, officials or officers on retirement. A Nayabdd grant consti- 
tutes a separate revenue mahdl until the next revision of settle- 
ment, when it is usually included in the village in which it lies 
or made into a laga of such village. 

The villages cannot contest the right of Government to 
'confer proprietary right in unmeasured land by a naydbdd 
grant. 

They may, however, as in the case quoted in the chapter 
on hissaddrs, establish the fact that land erroneously given in a 
naydbdd grant was already their measured proprietary land. 

And in Bachi and others versus Chanar Singh of Basoli, 
Eangor, where the latter had got a naydbdd grant in his own 
name and the other hissaddrs sued for a share in it. Colonel 
Grigg, Commissioner, held that where hissaddrs other than 
the gi-antee claim title and possession in na 5 'dbdd they can sue 
to establish their right on the customary principle (following a 
ruling of Sir Henry Ramsay’s that all hissaddrs in actual 
possession are entitled to share in naydbdd). Colonel Grigg 
also followed other rulings of the High Court (viii, Allahabad, 
649, etc.), (Commissioner’s order of the 9th March, 1899.) A 
naydbdd grant is thus not conclusive inter partes. Presumably 
the villagers affected could similarly establish an ancient right 
of way or water within a naydbdd grant, though they could not 
interfere with the cultivation of the land or any action neces- 
sary thereto on such grounds as the claim of ancient grazing 
rights. Such claims are considered before the grant is sanc- 
tioned (see rule iv), and any customary rights to be continued 
within the area should be laid down in the Conditions of the 
grant. 
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(7) Village boundaries 

The question of village boundaries may be mentioned 
here, as it is one that concerns both extensions of cultivation 
and also other rights of the villagers. These village bound- 
aries have been referred to in the sketch of a hill village in the 
opening chapter. In 1880 (Sambat) Mr. Traill carried out 
a great so-called “measurement” of the whole province and 
included all lands of whatever description witliin the nominal 
boundaries of the villages, so that however far the forest 
stretched on any side of a village, the limits of that village 
extended through the forest until it met the boundary of 
some other village. There was no actual measurement of 
the forests and only an estimate of the cultivated blocks. 
These boundaries are known as the assi sal boundaries. 
They were merely ’convenient divisions of the district, a 
“nominal allotment of waste” (Mr. Batten), and conveyed no 
proprietary right over waste and forest land to the villagers, 
though in most cases they corresponded with the village 
customary sphere of grazing and timber rights especially in 
the more closely cultivated tracts. Though these boundaries, 
as now understood, are always called Mr. Traill’s san assi 
boundaries, Mr. Beckett says (Garhwdl report pamgraph 8) 
that they had existed “from time immemorial.” They have 
in the course of time become more and more identified with 
the customary rights of the rillages, and. the settlement 
papers {cf. appendix to Chapter I), note the customary 
grazing lands and sources of fuel and timber either as being 
within the village boundary, or as in specifically named areas 
outside the boundary. 

The attenuated legal existence of the san assi boundaries, 
as an actual delimitation of the village forest and waste, 
ended, as Mr. Goudge points out, when all forest and waste 
was notified as District Borest in 1893 (Almora report, 
paragraph 16) ; but they are still of importance in relation 
to the customary rights of user and easement of adjoining 
villages. This aspect of the case will be referred to later on. 

As regards new cultivation, Mr. Pauw remarks (page 
88) : “Notwithstanding the large area of waste land usually 
existing outside the cultivation of the rillage, but within the 
nominal boundaries, boundary disputes are not uncommon, 
and refer usually to a patch of cultivation on or near the 
nominal boundary line when the latter 'consists of a ridge, 
frequently in the middle of it. In such cases, it was ruled 
by the Board in 1891, ‘the land should be included in the 
village to which the persons in possession belong f the ancient 
boundaries being altered accordingly.” 
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This order requires to be applied with understanding ; it. 
refers to genuine boundary plots and could not in any way 
justify or support a man who crossed right over all debatable 
gi-ound and took up a plot in the middle of the waste land 
of another village. In populous tracts and on suitable slopes 
the cultivation of two villages sometimes actually intermingles 
and is often separated only by the narrowest of lines. In 
such places it is often of importance to a village that its 
neighbours should not cross a certain streamlet bed and culti- 
vate the scanty waste land of the former. When, however, 
a broad stretch of waste and forest intervenes between two 
villages, or where both have abundant n^aste on opposite sides, 
meticulous accuracy in observing the boundary cannot be 
insisted on. So far as the State is concerned, tlaen there are 
no legal village boundaries other than those of the a'ctual 
mea.sured area; as regards the mutual rights of the villagers 
such boundaries exist. 

18) 'New cultimtion. Relation of the villagers inter se 

Turning more particular^ to the mutual relations bet- 
ween the villagers in respect of new benap cultivation, such 
relations naturally fall into the two classes of those between 
village and village, and those between the various residents of 
the same village. 

The former have been referred to in the last paragraph, 

. . , and turn on the question of ihe cus- 

age against vil age. tQmary boundaries and the rights of 

ihe villagers within a certain sphere. Where the cultivated 
lands of two villages closelj'^ adjoin, so that “zone” extensions 
of cultivation may be made freely about the boundary line, the 
people of one ^ullage would clearly be entitled to defend their 
customary sphere of “zone” land, which has alw.ays been 
their waste pasture or recognised as used by them exclusive- 
ly, against the incursion of cultivation from the next wliage 
and could sue for an injunction to inhabit any such cultiva- 
tion. 

In many caseo, however, the boundaries lie well outside 
the limits of permissible extensions and in such cases any new 
cultivation would come within the sphere of executive ac'iojj, 
as naydbad, and would be decided by the intervention of the 
District Officer. Any clear invasion of the customary liiuiis 
of another village would no doubt be disallowed. 

Villages, however, are intensely jealous of the least iji- 
fraction of their old boundaries, even if they do not affect their 
interest in the shghtest, degree. Only last y’^ear two villages 
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in Malla Kaliphdt quarrelled over the building of one or two 
shops near the road; these villages were separated by about 
6^- miles of virgin forest and their nominal boundaries crossed 
the road just where the men of one wllage were erecting shops. 
They disputed violently as to whether the boundary ran a few 
3 'ards on the one side or on the other side of the shops and 
were much dissatisfied at being told that it was nonsense to 
dispute over a point of the kind. The complainant village 
did not want to erect any shops and had not the slightest real 
interest in the question of whether they were erected or not. 

kluch more common are the disputes between members 
of the same village. The hillman loves 
Disputes botwcon mem- j-q gej2e ail opportunily of harassing his 
enemy, and when his enemy clears and 
cultivates some waste land, an opening is often found. Mr. 
Pauw (page 38) says on this subject : “Por the protection of 
the village communities against a too pushing member, and 
to enable it (s/c) to enforce its decisions regarding the cultiva- 
tion of waste or colmnoii land, a civil suit lies against an ex- 
tension of cultivation, or an executive order permitting such 
cultivation. Such suits have been common since the last 
settlement and possibly prewously, and Sir Henry Kamsay 
has left several decisions to the effect that grazing land must 
not be brought under cultivation against the will of the village 
community (e.ff. Situ Pai of Kandara, Talla Iviiliphafc vcrsiis 
Panchmu, 30th November, 1878). The case of Kishna of 
Dandalgaon, Xandalsyiin versus Dhonkalu (26th February, 
189-8) is a recent decision of the Commissioner’s court to the 
same effect. It is frequently the custom of villagers from 
petty spite to sue to restrict cultivation on unmeasured land 
long after such cultivation has been made. Hegarding such 
cases Mr. D. T. Eoberts, as Commissioner, ruled in the case 
of Hayilc Singh of Syiini Bachhansyfin versus Jawdru and 
others (17th August, 1893) : “Mere extension of cultivation 
without permission or even in face of an old prohibition should 
not be allowed as an excuse for one quarrelsome resident of a 
village to harass and annov* the rest of the villagers. When 
the question has to be considered whether gaucliar should be 
allowed to be broken up and cultivated, it is the general inter- 
est of. the vdllagers and not of any particular one of them that 
should weigh. In this case the kaniingo reports that the land 
has been under cultivation for twelve years, and it is ad- 
mitted that much of it has been under cultivation for a long 
time. The Deputy Collector’s order directs that it all be 
made waste again in order to limit the inconvenience suffered 
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b}’’ one villager. Such an oi’der is injudicious and tyrannical. 
The whole area is only three or four a'cres and it is inconceiv- 
able that this diminution of the area of pasturage can have 
much effect.” 

The general permission to extend cultivation is subject 
to due regard for village custom and respect for the rights of 
user and easement enjoyed by the villagers in general. Thus 
a man in extending cultivation must not close anj'^ of the old 
village paths or obstruct a right of way ; he may not appro- 
priate the land in v/hich the village cattle have their watering- 
place or their customary gathering place {parao) ; and in vil- 
lages where grazing land is scanty, he ma}’’ not appropriate 
any considerable area of the common pasture, except by 
general consent. If he does any of these things, he can be 
restrained by a suit on the part of those whose customar}'^ 
rights are infiinged. 

Such a suit in the case of a genuine grievance is generally 
brought by the hissadars as a body or by a considerable number 
of them. 

Not infrequently, however, such suits are brought merely 
in a vexatious spirit, as in the last 'case quoted by Mr. Pauw. 
Cases of this class can generally be most satisfactorily decided 
by a visit to the spot and a local inspection, but this is not 
always possible. In the case of a complaint about scarcity 
of pasture land, which is perhaps the commonest objection 
raised being usually thrown in as a make-weight in addition 
to any other alleged injury to rights, a local knowledge of the 
tract is very desirable. In many parts where there is ample 
forest and grazing land and objection to an acre or so of culti- 
vation on the ground of inconvenience by diminution of the 
grazing area must be purely vexatious and obstructive. On 
tho other hand in certain parts of Pdli Pachhdun, Chaundkot 
and other parganas the available area of waste is so limited 
in some villages that they maintain a careful and systematic 
arrangement for grazing land and even a fuel-reserve. In 
such a case it would be unfair to allow one man to appropriate 
anything more than a very small extension for cultivation in 
opposition to the general wishes of the community and to 
their jointly agreed-on plan of management of the' 'common 
land. In some villages even the measured and assessed 
common land is specially kept waste for grazing, and in such 
villages it is clear that there can seldom be much room for 
expansion in the unmeasured area. 
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(9) Bights in unmeasured cultivation 

In MTiting of Nayabdd the rights of the grantee in relation 
to other villagers have been referred to already. In extensions 
of cultivation, when once made, subject to any such objections 
on the grounds of injury to customary rights, as have been 
mentioned in the last paragraph, the person clearing and 'cul- 
tivating the land has a title to hold it as against any other 
villager (compare exhibit D of appendix to Chapter 1). He 
has not got proprietary right and does not obtain it till the 
next settlement ; but he has a right to retain possession as 
against any one else and no one else has any claim to a share 
in the land. 

The same applies to two or more men jointly extending 
cultivation. As noted in previous chapters bissaddrs, khaikars 
and (subject to their landlord) sirtans can extend cultivation, 
and they retain in such cultivation the respeetive status that 
they have in the adjoining old measured land. 

A hissaddr can transfer his possession and his prospective 
projjrietary right in unmeasured extensions as in measured 
land ; as mentioned in an earlier chapter, a hissaddr selling 
his measured land in a village usually hands over his un- 
measured extensions with it, though he cannot legally sell a 
non-existent proprietary right. Similarly a pre-emptor would 
he entitled to get possession of the extensions which had been 
handed over under the first sale. 

The previous chapters on hissaddrs, khaikars and sirtdns 
may also be referred to on rights in unmeasured cultivation. 

Pabt III — Eights in unmeasured land not relating to 
NEW cultivation 


(10) The State and the villagers 

Apart from extensions of cultivation into Government 
unmeasured land, there are various other miscellaneous rights 
in the produce of such land, which have always been enjoj'^ed 
by the people. Among the rights of this class are those of 
grazing, cutting grass, taking fuel, getting timber for building 
and agricultural purposes, lopping twigs and leaves for fodder, 
getting stone for buildings, and taking bamboos, fruits or the 
honey of wild bees. 


in the district 


The villagers have always enjoyed the right of meeting 
their requirements in these matters 
from the neighbouring forests, and they 
are still allowed very considerable free- 
dom subject only in certain directions to the simple regula- 
tions laid down under the Forest Act. It is not necessary to 


Rights 

forests. 
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Reproduce here the rules in force or to recount in detail the 
working of the district forests. It may be briefly said that as 
regards grazing and cutting grass, taking stone for buildings 
and ringals and bamboos and wood for fuel, and collecting 
wild honey or fruits, etc., the villagers are allowed full liberty 
by Government in their suiTounding forests, and there is no 
official interference with them in any way. As regards the 
supply of timber for houses it is given free at fixed times on a 
system of indents in the case of reserved trees,, and other trees 
can be cut for timber or for agricultural implements freely 
at any time. Matm'e trees may be lopped for fodder or 
manure freely, provided that they are not cut excessively so 
as to injure them. 

The only restriction or regulation of rights is thus in the 
selection of trees to be cut for timber and in restraining ex- 
cessive lopping, and these restrictions are only imposed as 
necessary for the management and preservation of the forests. 
Two general conditions, however, are applicable to all exercise 
of their rights. The rights are intended to supply the genuine 
domestic and agricultural needs of the villagers only. They 
must, therefore, in exercise of their rights (1) not take any 
forest produce trade or in order to sell it; and (2) they 
must only take what they really need ; they must not cause 
wanton mischief or damage the forest by excessive cutting of 
trees in excess of their boiia fide requirements. A villager 
may cut oak, which is an unreserved tree, for agricultural 
implements freely, but at times a villager will cut scores of 
oak trees on land adjoining cultivation on this plea, but really 
with intent to have land on which to extend cultivation with- 
out cutting trees. Such practices are inadmissible. Similarly 
a villager, who takes a contract, cannot cut trees in order to 
burn lime in the exercise of his free rights, since this is a 
taking of forest produce for trade purposes. Again a shop is 
not a domestic or agricultural necessity, and a man who wants 
to build a shop must pay for the timber. All collection and 
removal of forest produce for sale or for purposes of trade must 
be paid for and done under a licence from the District Officer. 

The above remarks apply to all the district protected 
forests, whether managed through the district forest staff or 
through the revenue staff, excepting only the few small areas 
that have been closed for reproduction by notification. In 
these the exercise of rights is temporarily suspended. 

It has been the immemorial practice of the villagers in 

Burning of forests. Kumdfin to burn many of the district 
forests, especially pine forests, every 
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3 'ear with a view to stimulating the new gi’owth of grass and 
to render the forests passable for cattle (since a bed of fallen 
pine needles on a step slop is as slippery as ice and causes 
many fatalities to cattle), lu the open district forests firing 
is permitted, but in tlie closed areas managed by the district 
forest staff, it is not allowed. Firing is an offence punishable 
under section 32(d) of the Forest Act. 

Whether the firing of hill forests causes as much damage 
as is often asserted, is a question which need not be discussed 
here. 


Keaerved Forests. 


A separate licence is necessary for shooting. or hunting in 
. , , . the district forests, except for certain 

ooting an luntmg. exempted 'classes. A gun licence alone 

does not convey any right to shoot or hunt. Similar rules have 
been introduced for the fishing in the Naiui Tal lakes which 
lie within the district forests,' but in all other waters wnthin 
these forests fishing is free of all restrictions except that water 
may not be poisoned. Water may not be poisoned and fish 
may not be destroyed by explosives. 

In the reserved forests, however, and in certain demar- 
cated protected forests which are manag- 
ed b}' the Forest Department the rights 
of the villagers have been settled and notified and are exercised 
under considerably stricter limitations, which need not be 
detailed here. The requirements of the villagers are met 
without payment, as far as the forests can supplj*^ them, and 
a regulation of the exercise of rights under careful supeiwision 
and not a limitation of rights is the chief object aimed at in 
the administration of the reserved forests in this connexion. 

No firing of the forest is allowed in reserved forests. 
Shooting and fishing rules are also enforced. 

’ (11) Eights of the villagers inter se 

The first reference to the relations between villagers and 
idllagers in respect of these rights, as distinct from the rela- 
tions between the State and the Aullagers, is found in Mr. 
Batten’s Garhwal report, paragi'aph XVI. 

' He says of Mr. Traill’s san assi boundaries that this divi- 
sion of waste' had been found useful in 
Question boi.weon diff- giving separate tracts for pasture for 

lagers., however, w'ere strictly forbidden from levjung dues 
for the privilege of grazing within certain boundaries unless 
the Custom of paj’ing and receiving them had been immemo- 
rial, -‘No one had a right, merely on account of the inclusion 
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of certain tracts within village boundaries to demand ]payment 
for the use of pasture grounds or for the permission to cut 
firewood or timber.” 

No villagers, says Mr. Backett, had rights empow'ering 
them to dispose of timber, claim pasturage fees or exclude their 
neighbours who had from olden times enjoyed the privilege 
of grazing cattle, cutting wood, etc. (Garhwdl report, para- 
grah 8) . 

The whole question turns in fact, as between one village 
and another, on the ancient and customary rights of user. 
These are recorded in the wllage memoranda at Settlement 
(see sample copies appended to Chapter I), and no one has 
any power to interfere with their exercise. But on the other 
hand, as in the case of extensions of cultivation, no village 
has the right to invade the customary rights of another village 
to the latter’s detriment where the former wllage has never 
liitherto exercised any rights. Each village has its own fixed 
customs and ancient rights over certain tracts of adjacent 
waste and forest land, and no other village ’can interfere so as 
to injiu'e the customary interests of the first village. 

In some tracts, particularly on high ground, where there 
is much snow in winter, a village will have a certain area 
which by mutual agreement is left untouched throughout the 
hot weather and rains to raise a hay crop, no cattle being taken 
to graze there. In the autumn the whole village goes out and 
cuts the ha5\ Where a provident arrangement of this Idnd 
has been followed by custom for many years, it would be an 
obvious infringement of their rights if the people of another 
^dIIage, who had never been in the custom of grazing cattle 
or getting grass from that area, came over and 'cut all the 
preserved grass. 

The question, how'ever, is most often acute in the most 
populous and cultivated tracts, wdiere experience has taught 
the people the need for, and the value of, fuel and grass and 
timber. In these regions many -vdllages may be seen, which 
have cultivated practically all the land in their boundaries and 
have only a few acres of barren grazing land and hardly a 
single tree left. Such villages, driven by hard -experience, 
will often make careful arrangements for fodder and fuel.- 
The practice of keeping measured common land waste for 
grazing has been mentioned before. Some villages keep a 
little fuel reserve, an area of waste on which brushwood and 
bushes are preserved and encouraged to grow, and which is 
cut over at a fixed time by mutual arrangement to provide 
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fuel. In such cases it is only tlie village wliicli has by ancient 
custom and user the right of taking fuel and grass from such 
an area, that is entitled to do so, and that village can claim 
damages against any outsiders who infringe then- customary 
rights. It would obviously be inequitable if a village which 
had recklessly cultivated every acre of its own land and cut 
every stick of brushwood within its own customary sphere, 
could go over into the land of a more provident village and 
take their store of fuel and grass from the edges of their fields. 

Similarly in such tracts, among many villages which have 
not a tree left except a few on the edges of cultivated fields, 
which are private property, some villages will be found to have 
a compact block of a few acres (often only one or two) of 
forest preserved in the middle of their scanty gi-azing land. 
The presen-ation (palna) of such a block often means consider- 
able self-denial and forethought on the part of the villagers. 
It will also be found that they have always had the exclusive 
customary right of getting fuel or wood from that area and 
other villages have never exercised any such right. In all 
such cases, the village is entitled to maintain its customary 
rights over the areas where it has always had a clear exclusive 
right as against other villages, the customary rights of which 
lie elsewhere. Decrees have frequently been given for 
damages, where such rights have been invaded by outsiders. 
A recent case in which this was done was Dachhi Earn and 
others of Gadoli, Maundarsyiin versus Mukh Earn and others 
of Bagyali (Mr. Shakespear, Commissioner’s final order of loth 
September, 1905) in which the plaintiffs were awarded damages 
and an injunction for the cutting of fuel from their preserve by 
a village which had no customary right to take it. In such 
cases the villages that have not preserved any fuel or grass for 
themselves, should go and get it from the nearest large area of 
district forest, where they will injure no one’s rights by talcing 
it. In the 'case of the little blocks ot preserved forest in such 
villages Government has no doubt the power to allot trees to 
any neighbouring village, but this should not be done in fair- 
ness to the village affected, when the other villages have not 
been in the custom of getting trees from the protected block. 
There are often standing orders in such cases, some of them 
dating many years back, that no other village is to be given 
trees from the block in question. I should not mention the 
question at such length, were it not that it has been alleged in 
places that the conversion of the waste and forest land into 
district protected forest has done away with all such 'custom- 
ary rights as between villagers within specific spheres. - This 
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is a mistake; the notification altered or defined the status of 
forest lands as between the State and villagers ; it was never 
intended to do away with the mutual customary rights of the 
villagers. Very recently a village applied for some pine seed 
and for permission to set aside part of their waste land and 
establish a small chfi- forest on it for the village supply, on 
the understanding that the trees they grew would not be 
given away to outsider's ; such laudable efforts merit encourage- 
ment and protection both in equity and in accordance with 
custom. 

(12) Questions hetioeen individual villagers 

Very few questions arise between members of the same 
village community in respect of these rights in unmeasured 
land, other than those relating to new cultivation. In the 
matter of new cultivation it is generally a case of every man 
for himself, in tire case of other rights they belong to, and are 
exercised by, the whole community as a united body. The 
cattle all graze together, the women all go together to cut grass 
or gather fuel and no one has any spe'cial preserve or separate 
rights of his own. There can be no definite fixed allotment of 
such rights between the various inhabitants, and they seldom 
quarrel over the exercise of them. There are occasional dis- 
putes over fruit trees in waste land which one man alleges to 
be common property, while another claims to have planted 
and preserved them as his own. But the most usual source 
of trouble in this direction relates to trees standing among 
measured fields. The field walls of terraced cultivation or the 
short slopes between two fields often have isolated trees stand- 
ing on them; these trees are used to store straw upon, lopped 
for fodder or used in special ways, and finally cut for timber. 
They are generally protected and grown by some cultivator 
and are by custom recognized as private property, though the 
strip on which they stand may be technically a bit of un- 
measured land. When they stand between the fields of two 
different men, there are not infrequently disputes as to the 
cutting of them, but these are simple questions of fact. 
Questions of right of way and water generally relate to culti- 
vated land, since no one interferes with them except in the 
way of cultivation. Occasionally one or more men will try to 
.'ppropriate part of the village waste for a special grass pre- 
BtTve or some such purpose : this they have no right to do 
against the will of the community in general. On the whole, 
however, the village community is generally fairly harmoni- 
ous e.icept in questions relating to cultivation. 
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